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GROUP PREFERENCES AND THE LAW

MONDAY, APRIL 3, 1995

House of Representatives,
Subcommittee on the Constitution,

Committee on the Judiciary,
Washington, DC.

The subcommittee met, pursuant to notice, at 1:04 p.m., in room
2237, Rayburn House Office Building, Hon. Charles T. Canady
(chairman of the subcommittee) presiding.

Present: Representatives Charles T. Canady, Henry J. Hyde, F.

James Sensenbrenner, Jr., Barney Frank, and Jose E. Serrano.
Also present: Kathryn A. Hazeem, chief counsel; Jacquelene

McKee, paralegal; and Robert Raben, minority counsel.

OPENING STATEMENT OF CHAIRMAN CANADY
Mr. Canady. The subcommittee will come to order.

I would like to ask that members limit opening statements so

that we can get to our first panel of witnesses, some of whom have
traveled great distances to be with us this afternoon. We should
not be interrupted by votes this afternoon. However, the Rules
Committee will meet at 5 to consider a rule for H.R. 660, a bill that
is within the jurisdiction of this subcommittee.
Without objection, any opening statements of members will be in-

cluded in the record.

I want to welcome each of the witnesses who are with us here
today. Our policy has been to allow Members not on the sub-
committee to have time jdelded to them by subcommittee members
if they want to ask questions or to speak to—ask questions of the
witnesses that speak and we will continue to follow that policy

today.
Today, will be the first of many hearings in this subcommittee

to examine group preferences in the law. When Congress passed
the bulk of this Nation's civil rights legislation in the 1960's, its

goal was to ensure that race would not be a source of advantage
or disadvantage for anyone. Specifically, with the Civil Rights Act
of 1964, Congress sought to remedy the deplorable situation in

which qualified individuals were denied employment because in the
prejudiced eyes of some, their skin was the wrong color or their an-
cestors came from the wrong country or because they were of the
wrong gender.
Congress was seeking to enshrine the principle into law that peo-

ple have a right to be judged as individuals for their individual
skills, experience and qualifications rather than as group members,
that is, on the basis of the color of their skin, their country of ori-

(1)



gin or their gender. Unfortunately, through administrative and ju-

dicial action, the law quickly deviated from this principle of neu-
trality and nondiscrimination into a system of counting citizens by
race or gender, and doling out advantages and disadvantages ac-

cordingly. Thirty years later, this type of discrimination permeates
our law.

The Congressional Research Service recently prepared a report

in which it identified over 160 such programs in which the Federal
Government disburses benefits or grants preferences based on race,

ethnic origin and gender. The question before our society and this

subcommittee today is this: Is discrimination the solution to dis-

crimination or do we return to the principle of nondiscrimination
and neutrality?

Should an individual be granted or denied special benefits simply
because of that individual's race, ethnic origin or gender? It is time
to closely and intelligently reexamine these issues.

Today, we will explore the programs and principles at the heart
of this debate and lay the groundwork for future hearings in which
we will focus on specific programs in the areas of employment, vot-

ing, housing, insurance, mortgage lending, contracting and edu-
cation.

About a decade ago, Harvey C. Mansfield, Jr., professor of gov-
ernment at Harvard University, observed that affirmative action is

perhaps the most interesting policy issue of our day because it re-

veals how we understand our Constitution. How we understand our
Constitution shows how we understand ourselves as a free people,
what our condition is and where we are tending. It is my hope that
today's hearing will give us all a better understanding of these fun-
damental matters.
Mr. Frank.
Mr. Frank. Thank you, Mr. Chairman.
I agree this is a very important hearing. All of us wish that we

lived in a society which had no significant prejudice against people
based on their gender, their race, their ethnic origin, or sexual ori-

entation or their physical condition. In fact, while we as a society
have made enormous progress in diminution of these prejudices, I

think it is unfortunately clear that they still exist. So the question
we have is, given unanimity on the goal of a society in which peo-
ple are judged entirely on their individual merits, how do we get
there?
What is one difference with what I heard you describe, Mr.

Chairman—I have several, but at one point, I thought I heard you
say through judicial and executive actions this had happened. My
understanding is that the Congress was also very much involved in

this. Indeed, that there are a number of statutes that were voted
which seek to effectuate the goal of eliminating prejudice from our
society by taking into account the reality and, in some cases, re-

quiring that people demonstrate that they have made a real effort

to get rid of prejudice.
We have on the books antidiscrimination laws. They were, of

course, a long time in coming. They were strongly opposed. Unfor-
tunately, in our legal system—and I think a good aspect of our
legal system, the burden of proof when we are talking about indi-

vidual acts of discrimination is on the accuser, as it ought to be.



Typically, when you pass an antidiscrimination statute, you may
have some cases laying around when people were fairly crude in

their prejudicial acts before the statute passed but after an anti-

discrimination statute is on the books for a while, people learn how
to deal with it, and proving individual acts of discrimination is not
always easy. It does seem to me a society that wants to do away
with prejudice, when it confronts situations in which people of a
particular race or a particular sex or a particular ethnic back-
ground are clearly excluded from an important area of our social

life, have to look at what may have caused that and what we can
do about it.

There are examples of affirmative action which have from time
to time been in error. I believe we are still in a situation in which
prejudice exists, in which people who are African-American,
women, Hispanic-Americans and others encounter discrimination
and the notion that we can solve this problem by pretending that
it is not there seems to me erroneous.
So I look forward to an effort in which we in good faith look at

what we have done, and how on a broadly bipartisan basis over
this period of time—and we should be very clear that the evolution
of affirmative action policies has been a bipartisan one and in-

volved all branches of government. All of us understood we con-
fronted a situation in society that racism was the law of the land
until fairly recently in our Nation's history. And people who have
grown up in that kind of a society understand that you can't simply
will it away.
So we do have a difficult issue, because how do you balance the

goal of absolute prohibition of discrimination or prejudice of any
kind with the methods of getting there? And the particular point
at issue I think that divides many of us is we don't believe that
you can ignore the continued existence of prejudice. And I believe
that some of the approaches to this particular difficult issue would
do exactly that.

So our goal is to try to continue to improve our approaches and
to come up with a way in which we can deal with the prejudices
that, unfortunately, still exist as we get to the goal of a society in
which they are no longer a problem. And I look forward to hearing
what the witnesses have to say about all that.
Mr. Canady. Thank you, Mr. Frank.
I do want to thank each of our witnesses for being here today.

I will introduce the witnesses in the order in which they will tes-

tify.

Hugh Davis Graham is chairman of the history department of
Vanderbilt University. He is the author of "The Civil Rights Era,
Origins and Development of National Policy," a comprehensive
book on the history of affirmative action in America. Mary Frances
Berry is Chair of the U.S. Commission on Civil Rights and the Ger-
aldine R. Segal professor of American social thought and professor
of history at the University of Pennsylvania; Linda Chavez is presi-
dent and John M. Owen Fellow, at the Center for Equal Oppor-
tunity based in Washington, DC.
William R. Taylor is a lawyer, teacher and writer in the field of

civil rights and education. He practices law in Washington, special-
izing in litigation and other forms of advocacy on behalf of low-in-



come and minority children. Glynn Custred is a professor of an-
thropology at California State University, Haywood, and coauthor
of the California Civil Rights Initiative, a proposed ballot amend-
ment to the constitution of the State of California.

Professor Graham, would you please begin.

Thank you.

STATEMENT OF HUGH DAVIS GRAHAM, HOLLAND McTYEIRE
PROFESSOR OF AMERICAN HISTORY, VANDERBILT UNIVER-
SITY

Mr. Graham. Good afternoon, and thank you for this opportunity
to testify.

You have my written statement. I have a brief summary.
My argument concentrates on the 1960's when Congress passed

three major civil rights laws against a background of almost no na-
tional experience in Federal enforcement of the policies they estab-
lished.

The result was twofold: First, the three statutes were remark-
ably successful in their intended consequences. Second, they have
surprised and confounded us in their unintended consequences.
Two of the three, the Civil Rights Act of 1964 and the Voting

Rights Act of 1965, have always stood at the center of our debates
over civil rights policy. The third has not, but it should have. This
is the Immigration Act of 1965.

All three laws were liberal reforms abolishing group preference
systems in the name of equal individual rights. Yet, all three led

to the development of new group preference systems, consequences
that were unplanned and unanticipated.
Senator Hubert Humphrey, one of the strongest advocates of

nondiscrimination reforms in the 1960's, was sincere when he said
he would eat his hat if they led to minority preferences. Looking
backward, we can see how and when this happened.
The postwar growth of Federal contracts and grants, popular and

relatively stringless prior to the 1960's, created dependencies
among recipient State and local governments, private businesses,
school systems and universities, hospitals and other institutions.

Beginning in 1964, Congress responded to mobilized African-Ameri-
cans, of ethnic minorities, feminists, environmentalists, and
consumer and safety advocates by enacting statutory protections
against social harms and risk.

New agencies of social regulation enforced the new protections by
making rules that cut across industrial sector boundaries. The re-

sult was a sea of change following the 1960's in the nature of the
American administrative state. Paradoxically, the size of the Fed-
eral bureaucracy and its discretionary budget declined in relation

to State and local governments and expanding entitlements.
Yet, the reach of the Federal regulation grew ever more intrusive

under the accumulating burdens of cost-cutting agency require-
ments and unfunded mandates. The periodic reports to Congress of
the Advisory Commission on Intergovernmental Relations during
the 1970's and the 1980's, read like a worsening nightmare of pub-
lic administration.

In civil rights policy, the pattern was set by title VI of the Civil

Rights Act. It offered brief and general language that new enforce-



ment agencies like the Office for Civil Rights and the Office of Fed-
eral Contract Compliance could flesh out in detailed regulations.

The effectiveness of the title VI model during the Nixon Presidency
in enforcing school integration, increasing minority hiring, and re-

quiring bilingual education for Hispanic students led other rights-

based advocacy groups to demand similar programs tailored to

their needs.
Congress obliged by essentially cloning title VI—for women in

title IX of the education amendments of 1972, for the handicapped
in section 504 of the Rehabilitation Act of 1973, for the elderly in

the Age Discrimination Act of 1975. By 1975, the basic ingredients

of the new system were in place.

First, a title Vl-style statute for each major rights-based con-
stituency, which armed enforcement agencies with control of Fed-
eral funding and provided wide latitude for agency discretion in

setting requirements.
Second, advocacy group constituencies mobilized to press for the

most advantageous interpretation of these requirements.
Third, an array of new enforcement agencies, the Office for Civil

Rights in HEW, the Office of Federal Contract Compliance in

Labor, contract compliance offices in more than 20 mission agen-
cies, paralleled by the EEOC and loosely coordinated through the
Civil Rights Division of the Justice Department.
Given these ingredients, what happened should bring no surprise

to students of American political culture. First, the enforcement
agencies were staffed largely by members and advocates of the con-
stituencies seeking benefits. This pattern was long familiar in tra-

ditional mission agencies dealing with agriculture, veterans, small
business, labor, education and the like.

Second, regulations multiplied to redistribute benefits to des-
ignated protected classes.

Third, over time, benefits tended to accrue more to advantaged
constituencies, less to the disadvantaged.

Fourth, programs adopted under a temporary rationale became
permanent.

Finally, as the system expanded, it was institutionalized through
civil service routines, recruitment networks, accumulating court
precedents, and "iron triangle" ties between congressional commit-
tees, agencies, and organized advocacy groups. Politically, the af-

firmative action regime in civil rights policy was strengthened by
the able lobbying of the Leadership Conference on Civil Rights.
We see benchmarks of this maturing process during the Carter

years: The public works contract set—asides of 1977, enacted with-
out hearings; the administrative consolidations of the Office of Fed-
eral Contract Compliance and the EEOC in 1978; the Supreme
Court decisions in Weber in 1979 and Fullilove in 1980.
For me, the year 1980 provides a rough benchmark, not because

of Reagan's conservative mandate, but rather in spite of it. In my
view, the Reagan-Bush counteroffensive against affirmative action
preferences was mostly defeated by the civil rights coalition in Con-
gress and in the agencies. Witness the voting rights revisions of
1982, the internal collapse during 1985 and 1986 of the Meese-
Reynolds campaign to rewrite the affirmative action order; the re-
jection of the Bork nomination; the override of Reagan's 1988 veto



in the regulatory dispute over the Grove City College decision; the
1990 enactment under Republican leadership of the Americans
with Disabilities Act; and the passage of the Civil Rights Act of

1991. Add to this the proliferation during the Reagan-Bush years
of set-aside requirements in budgets for most mission agencies and
the rapid spread of contract set-aside programs in city and county
governments. Thus, 1980 marks a rough watershed of diminishing
returns in civil rights policy.

During the 1960's and 1970's, inherited patterns of unfairness
against racial and ethnic minorities, women, the elderly, and the
disabled supported arguments for accelerated redistribution
through affirmative action preferences. By the 1980's, however,
these programs had built self-generating momentum. Increasingly,

they aided advantaged sectors and suffered from the kind of abuses
seen in the Wedtech scandal and in State and local set-aside pro-

grams that reward certain bloodline claims.

Since 1965, more than 25 million immigrants, three-quarters of
them from Latin America and Asia, have come to the United
States. Though newly arrived, they increasingly have qualified for

group preferences over Americans whose citizenship reached back
many generations.

Here then is the nub of the problem: When affirmative action

began, it was backed by strong historical and moral claims to com-
pensatory justice. Our system of interest group pluralism, however,
inherently expands and entrenches such programs. It spins them
outward to embrace new constituencies with different needs, warp-
ing their logic in a process of accumulating contradictions.

By the mid-1980's, we began to see in the polls growing resent-

ment against affirmative action preferences. By majorities as high
as 80 percent, white Americans of both sexes said it was unfair to

privilege some individuals and punish others because of group at-

tributes they were born with.

Paradoxically, the more institutionalized and effective the affirm-

ative action system became in redistributing benefits toward ex-

panded protected-class constituencies, the weaker became the sys-

tem's claims to fairness. In this direction lies great danger. We are

polarizing as a society along an affirmative action fault line. It may
be that some kind of fundamental triage is necessary, that mar-
ginal reforms won't really dent such an entrenched system. I don't

know the best answer.
Historians aren't much good at predicting what we ought to do.

I am a southern white male and I am old enough to have benefited

from one of America's most notorious group preference systems. By
law, I went to Jim Crow schools. Few of us engage this issue with
an entirely clean slate. My best service is to try to help understand
how our system of civil rights policy and regulation developed the

way it did and with what consequences.
I hope I can respond usefully to your comments and questions.

Thank you.
Mr. Canady. Thank you. Professor Graham.
[The prepared statement of Mr. Graham follows:]



Prepared Statement of Hugh Davis Graham, McTyeire Professor of
American History, Vanderbilt University

In 1994 and 1995 we coaunemorated the 30th anniversary of the great civil

rights acte of the 1960s in an atmosphere of gloom. The media are filled with

depressing reports about inner city violence and family breakdown, racial and

ethnic isolation in schools and housing, campus turmoil over multiculturalism

and political correctness and speech codes, the pathology of a heavily

minority underclass. Why has the nation's extraordinary expansion of civil

rights protections since 1964 left us with so little satisfaction? Our

debates over the past two decades, polarized over the wisdom and effectiveness

of race-conscious affirmative action policies, have grown repetitive and ster-

ile. I want to pose a question and try to answer it with a historical

explanation. The question is: Why did these breakthrough laws of the 1960s

produce not only immediate and unprecedented success in their intended

consequences, but also, a generation later, increasing social polarization in

their unintended consequences?

Two of the three laws are familiar, both in their early successes and

their current controversies. The Civil Rights Act of 1964 broke the back of

the racial caste system in the South — its primary goal — and also sparked

the modern feminist drive against sex discrimination. Thirty years later,

however, polls showed that four out of five white Americans, female as well as

male, regarded as unfair the minority preference policies based on the Civil

Rights Act. Similarly, the Voting Rights Act of 1965 brought a political

revolution to the South. Yet 30 years later, American society was deeply

divided over the unusual shapes and political reasoning behind newly-drawn

minority-majority electoral districts.

The third momentous civil rights act of the 1960s, though not customarl-



ly linked to the first two, is the Immigration Reform Act of 196S. That

reform banished from American immigration law a racial and ethnic preference

system based on national origins quotas. It would produce no significant

increase in immigration, its sponsors explained. Yet 30 years later, more

than 20 million legal immigrants and perhaps a third again as many illegal

immigrants had come to the United States, and approximately three-fourths of

them qualified upon arrival for minority group preferences over Americans

whose citizenship reached back many generations. In their intended conse-

quences the three civil rights laws banished practices that had guaranteed

social unfairness for generations and in some cases centuries. Yet in their

unintended consequences the three laws contradicted the pledges and expecta-

tions of sponsors whose sincerity was unquestioned. Why?

The answer, as this audience well knows, is complicated. Most of our

laws, following familiar American patterns of incremental adjustment, do not

bring greatly surprising consequences. These three surprised us partly

because we lacked historical experience. With the exception a brief and

failed Reconstruction after the Civil War, Congress had left most matters of

civil rights and electoral arrangements to state and local governments.

Congress on the other hand had considerable expertise in restricting immigra-

tion, but did not anticipate the explosive power of global population and

migration pressures in a policy-making environment driven by public law

litigation. My explanation will concentrate on the development during the

1960s and 1970s of a new regime of social regulation in which the 1964 Civil

Rights Act played a pivotal role. Congress developed the "new" social

regulation in response to a surge of social movements during the 19608 whose

shared attributes gave the new form of regulation its name and distinguished

it from the "old" economic regulation.'

The New Social Regulation

What were the shared attributes that linked civil rights reform and

social regulation? One was a common origin in social-movement mobilizations.



xirst on behalf of African Americans, then on behalf of women, students,

consumers and workers, the environment. Second, these grass-roots movements

sought protection from an array of social evils that Included employment

discriinlnation, a polluted environment, dangerous products and services,

unsafe transportation and workplaces. Third, to provide this protection

Congress established an array of new regulatory agencies — the Equal Employ-

ment Opportunity Commission (1964), the National Transportation Safety Board

(1966), the Environmental Protection Agency (1970), the Occupational Safety

and Health Administration (1970), the Consumer Product Safety Commission

(1972) and others. Additional enforcement subagencies were established by the

executive branch, for example the Office for Civil Rights (OCR) in HEW in

1965, the Office of Federal Contract Compliance (OFCC) in Labor in 1965, the

Office of Minority Business Enterprise (OMBE) in Commerce in 1969.

These new agencies developed a model of social regulation that differed

fundcunentally from the older economic regulation. The latter emphasized

independent, quasi-judicial boards and commissions, responding to complaints

(rate-fixing, anti-competitive practices, unfair labor practices) in ad-

versarial proceedings, deciding cases with court-like decrees (complaint

dismissal, rate approval, cease-and-desist orders, penalties and relief).

Social regulation, on the other hand, was proactive, emphasizing future

compliance to reduce risk and eliminate hatards, not punishment for past

misdeeds. The methods of social regulation, more legislative than adjudicato-

ry, centered on notlce-and-comment rulemaking and emphasized scientific

expertise for setting standards of compliance. The agencies of social and

economic regulation also differed structurally. Economic regulation was

generally organized vertically, with agencies presiding over specific Indus-

tjpial sectors (surface transportation, communications, securities, airlines).

Social regulation was organized horizontally, cutting across sector boundaries

to clean the nation's air and water, eliminate employment discrimination,

improve transportation safety, increase access for the handicapped, combat

consumer fraud.
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Because the new social regulation was rooted in the insurgent politics

of the 1960s, the new agencies of social regulation needed to enforce their

rulings in a way that produced significant and measurable results quickly.

Because social regulation, unlike nnist economic regulation, was not sector-

specific, effective regulation would require authority that cut across

industrial boundaries and government jurisdictions. For federal agencies

setting standards of compliance for air and water pollution or for industrial

and consumer safety, the legitimacy of broad congressional authority over

interstate commerce had been established by the New Deal. For federal

agencies seeking to impose new nationwide controls, however, on the hiring and

promotion practices of private firms or state and local governments, or on the

educational policies of public and private schools and colleges, the authority

of Washington was greatly narrowed by the traditions of federalism. For civil

rights regulation, this was the decisive battleground of the 1960s.

The Watershed of the 19608; Federal ftid and Title VI

When I attempt to reconstruct the postwar development of regulatory and

civil rights policy, I am drawn to two great changes, one occurring in 1964,

the other at the end of the decade, in the first years of the Nixon presiden-

cy. The first of these events is the enactment of Title VI of the Civil

Rights Act. The second is the shift in enforcement strategy from traditional

nondiscrimination policing, as exemplified by the anti-discrimination commis-

sions in the northern industrial states and the original design of the EEOC,

to minority preference requirements under the adverse impact standard adopted

during 1969-1971. Each of these two watershed events marks a rare moment of

decisive change in our history. On either side of them, during the years

1945-1964 and later during the 1970s, important changes were occurring in the

nature of civil rights enforcement and the American regulatory state itself,

but they were more gradual and cumulative and their meaning was heavily

determined by the sea changes of 1964 and 1969-71.

From the perspective of the 19608, the heart of the Civil Rights Act was
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Title II and VII; from the perspective of the 1990s, it was Title VI. The

efficacy of Title VI as an instrument of federal regulation rested on the

increasing financial dependence of state and local governments and the private

Industrial economy on federal grants and contracts. For the modern era this

began in 1946 with the Hill-Burton Hospital Survey and Construction Act, when

Congress began to build an inventory of assistance programs to benefit local

coomunities while requiring little from recipients in exchange. Between 1946

and 1963 the federal system experienced a fiscal revolution that increased the

dollar amount of federal aid to state and local governments from $701 million

to $4.8 billion.' Washington's financial assistance took the form mainly of

categorical grants-in-aid to help cities and states build roads, airports,

hospitals, water systems and other facilities to support rapid metropolitan

growth.

Because state sales taxes and local property taxes were inadequate to

pay for needed support services. Congress tapped the growing pool of federal

income tax revenue, voting frequently to add new aid programs while rarely

needing to raise tax rates. Congress and the funding agencies attached few

strings to the grant programs, other than standard technical requirements. In

the vernacular of the mission agencies, the metaphor of the popular grant-in-

aid programs was 'leave it on the stump and run." As James Sundquist observed

in a 1969 study of federalism, state and local governments are 'subject to no

federal discipline except through the granting or denial of federal aid' — a

sanction that 'is not very useful, because to deny the funds is in effect a

veto of the national objective itself.'' The categorical grant programs were

popular because they served local needs, were loosely administered by federal

officials, and mutually served the political interests of Washington's

triangular bargaining networks.

During the 1960s the federal grant system expanded dramatically. In

1962 there were 160 categorical programs. In 1965 there were 330. By 1970,

there were S30. Eighty percent of these were legislated after 1960 — 158 of

them in 1965-66 alone, the bonanza year of the 89th Congress and the Great
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Society. In the "categorical explosion" of 1964-1968, Congress poured money

into the states and cities to aid education, rebuild urban areas and transpor-

tation networks, assist anti-poverty programs, reduce water and air pollution.

Federal aid outlays to state and local governments, $2.3 billion in 19S1, grew

to $7 billion in 1960 and to $23 billion by 1970 ($77.5 billion in 1990

dollars). As a percentage of domestic federal outlays, grants amounted to

16.4 percent in 1960 and 21.9 percent in 1970.* The proliferation of grants,

when added to billions in annual contracts awarded by federal agencies for

goods and services, especially during the years of the Vietnam War and the

space race, meant that by 1970 federal assistance in the form of grants and

contracts reached deeply into the recesses of 3,044 counties, 18,517 munici-

palities, 15,781 school districts, and 23,885 special districts, and federal

contracts funded the work of 250,000 businesses employing more than 20 million

workers

.

Accompanying this growth in the 1960s was a sharp increase in perfor-

mance requirements for recipients of federal funds. The federal lunch had

never been free, and the gradual attachment of additional strings to federal

grants has a long secular history.' But most federal controls were project-

specific rather than cross-cutting. They were tailored by agency experts to

fit the specific practical needs of projects in agricultural experiment and

extension, water control, biomedical research, road and airport building,

hospital construction. During the 1960s, however, the federal government made

the most significant change in federal assistance programs and their control

since the land-grant program was created in 1862. The instrument of this

change was Title VI.

Most attention during the great debates of 1963-64 was riveted on Title

II on public accommodations desegregation and Title VII on fair employment.

The sleeper provision, Title VI, provided the chief leverage for national

enforcement after 1970 of an adverse impact standard in minority rights.

Title VI also created a model for comprehensive federal regulation through

cross-cutting requirements reaching far beyond the arena of race relations
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that dominated the events of 1964. As proposed in the original, post-Birming-

ham bill of 1963, Title VI would deny funds to federally assisted programs

that discriminated against individuals because of their race, religion, or

national origin. This was the 'universal Powell eunendment, " the provision

floated in the sununer of 1963 by the Kennedy White House. It found surpris-

ingly wide and bipartisan support from nonsoutherners in Congress because it

was explainable to constituents in practical terms (preventing tax dollars

from strengthening segregation) and because it offered an escape from the

perennial and often self-destructive Powell amendment.* Title VI 's sole

substantive prohibition provides: "No person in the United States shall, on

the basis of race, color, or national origin, be excluded from participation

in, be denied the benefits of, or be subjected to discrimination under, any

program or activity receiving federal financial assistance."'

Title VI was debated in Congress and was attacked by southern conserva-

tives, most notably by senators Sam Ervin of North Carolina and Richard

Russell of Georgia, who deplored its vagueness in not defining the term

"discrimination" (Russell called Title VI "the realization of a bureaucrat's

prayers"). In the process of negotiations it was narrowed by various con-

straining amendments in the House and, in the Senate, by a "pinpoint" provi-

sion that confined its application to the "the particular program or part

thereof in which noncompliance has been found." But Title VI retained its

simple purpose and its enormous potential power. Given the deep attachment of

Congress to traditional patterns of federalism in domestic legislation, it is

difficult to imagine congressional approval of such a mighty sword for the

executive branch in any circumstance less explosive than the civil rights

crisis of 1963-1964. The target seemed self-evidently confined to the no-

longer tolerable world of Bull Connor.

In attacking segregated stores, hotels, and restaurants. Title II "tore

old Dixie down" almost overnight. The Justice Department, working with Labor

Department officials (especially the OFCC) and the EEOC, effectively used a

combination of Title VI, President Johnson's Executive Order 11246, and Title
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VII to desegregate employment all over the South.' On the whole the Civil

Rights Act worked quickly and efficiently (low costs, high benefits) in

achieving its goal of destroying the Jim Crow caste system in the South. In

our modern racial anost . this is too easily forgotten. In this, the "longest

debate" in the history of Congress, I have seen no evidence that the support-

ers of the major titles of the Civil Rights Act, including Title VI, were

insincere in believing that its use would be largely confined to punishing

racial discriminators in the South.* Nor is there any reason to believe

Senator Hubert Humphrey insincere when he pledged to eat his hat if Title VII

ever led to racial preferences in public policy. The shift from the nondis-

crimination or equal-treatment standard of 1964 to the adverse impact or

proportional-results standard of the early 1970b is the second of the great

sea changes in regulatory policy brought by the 1960s.

The Shift to Affirmative Action Preferences during the Nixon Administration

That change came with the Philadelphia Plan, resurrected by Labor

secretary George P. Shultz in the early months of 1969 and escorted safely by

the determined Nixon White House through a congressional counterattack led by

an unusual coalition of southern Democrats, Republican conservatives, and

organized labor. In The Civil Rights Era I described this as a decisive

turning point in the development of federal civil rights policy, one that was

unlikely to have occurred in the absence of Richard Nixon's surprising defense

of the minority hiring formulas developed by the OFCC. Could such a contro-

versial shift have occurred in the absence of Nixon's support? A plausible

affirmative argument can be made, citing momentum supporting race-conscious

affirmative action standards in the federal courts, in the enforcement

agencies, where staffs increasingly reflected the interests of the protected

classes, and in Congress, where the Leadership Conference for Civil Rights was

growing in membership and effectiveness. I am doubtful, but historical

explanations must rely on actual not hypothetical events. The reality remains

that a president who nominated G. Harrold Carswell to the Supreme Court,

8
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denounced racial quotas, and seriously proposed a constitutional amendment

against school busing nonetheless effectively institutionalized a system of

minority employment preferences that rested on Title VI and on executive

orders (including his own) directing its enforcement.

The causes for the national shift in rights-enforcement policy during

1969-1971 are complex. They include the urgency generated by the urban

rioting of 1965-68, the skill of the civil rights coalition in lobbying

legislators and agency officials and in staffing the new enforcement agencies,

and the support provided by federal courts, especially in Contractors Associa-

tion and above all in Griggs . " Within the Nixon administration they include

the president's determination to split the labor-civil rights alliance, speed

the growth of a conservative black middle class, associate "racial quotas" in

the public mind with the liberal legacy of the Democratic party, and appeal to

working-class resentment of court-ordered busing and "reverse discrimina-

tion."" These events helped produce a seismic shift in the American politi-

cal landscape. It included the mass defection of southern and blue-collar

whites from the New Deal coalition, the emergence of a Republican presidential

majority and with it conservative trends in the executive and judicial

branches, and a deep split in the civil rights coalition over the principle of

constitutional color-blindness." Within the Washington beltway, the Title VI

model offered opportunities to newly mobilizing clientele groups to expand

government benefits from rights-based claims.

Federal Regulatory Expansion in the 1970b; Cloning Title VI

Within a year following the passage of Title VI, Congress in the

Elementary and Secondary Education Act authorized a billion-dollar aid program

to local school districts. Soon thereafter the newly established Office for

Civil Rights in HEW began demonstrating the leverage provided by cross-cutting

regulations. In 1969 the OFCC using the Philadelphia Plan required sharp

increases in minority employment in federally-assisted construction projects,

then in 1970 the OFCC in Order No. 4 extended the model of proportional
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minority hiring to all government contracts. The effectiveness of the Title

VI model of cross-cutting regulation in winning impressive gains in employment

and education for racial and ethnic minorities was not lost on the leaders of

other movements, most notably feminist groups, the physically handicapped, and

the elderly. By 1975 advocacy groups representing all four constituencies had

persuaded Congress to borrow the language of Title VI and appply it to their

own regulatory needs."

Feminist groups like the National Organization of Women and the Women's

Equity Action League, having persuaded Lyndon Johnson in 1967 to include sex

discrimination in the executive order program enforcing Title VI, won similar

inclusion of women from the OFFC in its Revised Order No. 4 in 1971. In 1972

Congress by voice vote passed Title IX, an aunendment to the education statutes

that barred federal financial assistance to any educational program or

activity that practiced sex discrimination. The following year, 1973,

Congress in Section 504 of the Rehabilitation Act reshaped the familiar

language of Title VI to read as follows: "No otherwise qualified handicapped

individual in the United States shall, solely by reason of his handicap, be

excluded from participation in, be denied the benefits of, or be subject to

discrimination under, any program or activity receiving Federal financial

assistance." In the Age Discrimination Act of 1975, Congress again borrowed

the language of Title VI and filled in the modifier blank with "age" discrimi-

nation.

These extensions of the Title VI device during the 1970s differed from

the pioneering efforts of the 19608 in several respects. In each instance a

far-reaching expansion of cross-cutting regulation occurred with little

grassroots pressure from constituency movements, little attention in the

media, and little congressional debate. Grassroots constituencies do not

understand the arcane workings of federal regulation. Policy entrepreneurs in

Washington, however, do. Working quietly with advocacy-group lobbies, they

extended Title VI 's cross-cutting formula to protect new groups, often "with

virtually no diecussion or debate about the similarities and differences in

10
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the forms of discrimination faced by different groups and the types of reme-

dies that might prove most effective in dealing with them."" Section 504 of

the Rehabilitation Act, taken almost verbatim from Title VI and enacted

without hearings, demonstrated an important difference between regulatory laws

on behalf of civil rights constituencies (racial and ethnic minorities, women,

the elderly, the handicapped) and legislation governing other forms of social

regulation (consumer fraud, health and safety, environmental protection). In

the detailed statutes governing EPA or OSHA, for example. Congress stipulated

precise standards for agency enforcement. In the protected-class extensions

based on Title VI, on the other hand. Congress delegated wide discretion to

the enforcement agencies. In Section 504 of the Rehabilitation Act, for

example, Congress surely did not mean what it appeared to say (that blind

individuals could drive taxis so long as they were "otherwise qualified")."

What Section 504 did require would be decided later, mainly by staff lawyers

in the OCR and the OFCC, working in consultation with disability rights

organizations. Their regulations, following the path of federal aid, would

cover every school system in the country, most colleges and universities, more

than 300,000 private businesses, and 23 million employees.

Deregulation and Reoulatorv Reform: The Civil Rights Exclusion

These developments coincided, however, with a rising chorus of com-

plaints against excessive Washington regulation from the business community

and from state and local governments."

By the early 1980s the U.S. Advisory Commission on Intergovernmental Rela-

tions, established by Congress in 1959 to monitor the health of federalism,

was describing the sprawling regulatory state as administratively fragmented,

inflexibile, inefficient, inconsistent, intrusive, ineffective, and unaccount-

able." The revolt against overregulation, spurred by the sluggish economy of

the 1970s, made significant gains in the Carter administration with legisla-

tive deregulation in air and surface transportation. The deregulation

movement concentrated initially on economic regulation, where agencies like

11
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the CAB and the ICC protected eetablished airlines and motor carriers in the

classic tradition of regulatory capture." Not surprisingly the Reagan

administration, riding a wave of antigovernment sentiment, broadened the

attack on government regulation. Like Carter, Reagan tightened White House

control through OMB clearance and regulatory review councils. Unlike Carter,

Reagan appointed to lead agencies like OSHA, the EPA, and the NHTSA a cadre of

officials basically hostile to federal regulation." Under Carter the chief

targets of deregulation were economic regulators — the independent commis-

sions and twards that generally protected established relationships and

practices in the industries they regulated. Under Reagan the chief targets

were social regulators, especially the environmental and consumer-protection

agencies whose rules burdened industry with heavy compliance costs. The

literature of regulatory reform, emphasizing cost-benefit analysis and market

incentives, provided theoretical and technical support for reducing the

excessive burdens of government regulation in transportation, energy produc-

tion, communications, banking, environmental and consumer protection, worker

safety — everywhere except in civil rights regulation. For the past 20 years

the literature of deregulation, including the pages of the Regulation , the

leading journal of the deregulation movement, has explored reforms in both

economic regulation and in social regulation of the environmental and consum-

er-protection variety, while largely ignoring civil rights regulation."

The omission of civil rights regulation from the regulatory literature

should not surprise us; rather, its inclusion, prior to the mid-19908, would

have surprised us. One reason why is the unique moral dimension of civil

rights debate. Civil rights policy is rooted in America's self-definition and

lies at the heart of our long constitutional struggle over slavery, caste, and

the subordination of religious groups, ethnic nationalities, and women. Prior

to the 1970s, civil rights claims enjoyed a moral high ground challenged only

by the dying claims of southern segregationists; if the Constitution was

color-blind or sex-blind, then rights to equal treatment required enforcement,

not regulation. The halo effect that surrounded civil rights issues during

12
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the 19508 and 19609 was challenged during the late 19708 by reverse discrimi-

nation lawsuits culminating in the ambiguous Bakke decision of 1978. But in

the Weber (1979) and Fullilove (1980) decisions the Supreme Court approved

minority preference policies in industry and government contracting. Until

the mid-19908, the debate over group preference policies was either suppressed

or transmuted into coded and unproductive exchanges over quotas.

Second, unlike regulation involving air and water pollution, wilderness

preservation, or transportation and workplace safety, civil rights regulation

does not lend itself to cost-benefit analysis. This was less true when civil

rights enforcement was largely confined to nondiscrimination or the removal of

barriers to participation by minorities and women. With few exceptions in

civil rights regulation since the 19608, however, most of them involving

regulations for the handicapped (for example equipping public buses with

wheelchair lifts), the economic consec[uences of government regulations

involving school desegregation, voting districts, bilingual education, college

and professional school admissions, and even minority goals and timetables in

employment and minority set-asides in contracting, are exceedingly difficult

to identify and measure.'' Too many nonquantif iable variables intervene

between the costs of the behavior required by the regulator and the benefits

derived by the advantaged parties.

°

The Politics of Regulation

Finally, and most pertinent for this analysis, civil rights regulation

differs from the other forms of social regulation in the way outside interests

are arrayed in the political environment. In Jtunes Q. Wilson's four-fold

typology, the political environment surrounding most forms of environmental,

consumer-protection, and transportation safety regulation is characterized by

widely distributed benefits (clean air and water, safe drugs and highways) and

narrowly concentrated costs (pollution abatement equipment, toxic waste

disposal, air-bag requirements) .° Wilson calls this pattern entrepreneurial

politics, where regulation is popular with consumers and voters, but its

13
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concentrated costs bring strong resistance from regulated industries. Social

regulation of occupational health and safety, on the other hand, is character-

ized by interest-group politics, where both costs and benefits are highly

concentrated. Thus for example OSHA is subject to competing pressures from

rival interest groups — organized labor seeking expensive improvements in the

workplace environment and business firms resisting costs not tied to produc-

tivity. In these political environments, agency capture by regulated inter-

ests is difficult. In entrepreneurial politics, regulation cuts widely across

industrial sectors (EPA, FDA, NHTSA); in interest-group politics, rival

interests keep the agency erect (OSHA, NLRB)

.

In modern civil rights regulation, however, benefits (jobs, promotions,

admissions, contract set-asides) are narrowly concentrated among protected-

class clienteles (racial and ethnic minorities, women, the handicapped) while

costs are widely distributed. Agencies in this environment face a dominant

interest group or coalition of advocacy groups favoring agency goals. Wilson

calls this client politics. The pattern is long feuniliar to us in the

folklore of economic regulation, where regulated industries (railroads,

shippers, airlines, motor carriers) captured "client agencies' (ICC, CAB, FCC,

FMC) . The mechanistic metaphors of agency capture and "iron triangles" have

always oversimplified institutional and interest-group relationships, and

space does not permit addressing that complexity here. Nonetheless the

deregulation movement of the late 1970s built a formidable empirical case

against the cozy environment of client protection found at agencies like the

CAB and the ICC. Similarly by the 1970s, clientele groups representing the

interests of minorities, women, the handicapped (the NAACP, Mexican American

Legal Defense Fund, National Organization of Women, American Coalition of

Citizens with Disabilities) lobbied intensively and effectively to 8hai>e the

regulatory agenda of agencies like the EEOC, OFCC, Office for Civil Rights,

Voting Rights Section in the Justice Department, Office of Bilingual Education

and Minority Language Affairs, and their counterpart agencies in thousands of

federal, state, county, and municipal governments.

14
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The political power of advocacy groups within the civil rights enforce-

ment agencies, backed by the effective lobbying of the Leadership Conference

in Congress and generally supported by the federal courts into the middle

19808, pushed the agencies to adopt aggressive compliance standards.^ The

OCR's desegregation guidelines and "Lau* remedies, the OFCC's Philadelphia

Plan and Order No. 4, the EEOC's guidelines on employee selection procedures

and race-normed test scores, the Justice Department's standards for minority-

majority electoral districts, all intensified the level of public controversy.

Agencies like the OCR, whiplashed between agressive clientele groups, congres-

sional oversight committees, federal courts in semi-permanent lawsuits like

the Adams case, the political imperatives of presidential re-election, and

shrinking budget resources, had difficulty pleasing any constituency. In a

few celebrated instances (school desegregation guidelines for Mayor Daley's

Chicago, school dress codes and hair-length codes, school-busing requirements

for racial balance), OCR regulations were repudiated even by Democratic-

controlled Congresses. In others (banning boys choirs and father-daughter

school dinners), public ridicule forced bureaucratic retreat.'^ The reverse-

discrimination controversies over Bakke and Weber in the late 1970s emphasized

the spread of civil rights regulation well beyond the requirements of federal

officials. The presidential election in 1980 of Ronald Reagan, running on a

platform hostile to minority preference policies, promised to expand the

deregulation movement to include civil rights enforcement.

The Reaoan Counteroffensive Against Civil Rights Regulation

As a presidential candidate Ronald Reagan declared: "We must not allow

the noble concept of equal opportunity to be distorted into federal guidelines

or quotas which require race, ethnicity, or sex — rather than ability and

qualifications — to be the principal factor in hiring or education."^ Once

elected, Reagan appointed conservatives to executive departments, regulatory

agencies, and the federal bench and sought deregulation in voting rights law.

At the end of his presidency Reagan's record on civil rights was attacked in
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two books, one from the left and one from the right. In Civil Rights Under

the Reagan Administration Norman Amaker, a civil rights lawyer and former

NAACP staff member, described a reactionary effort to overturn settled law and

policy; in Civil Rights Under Reagan Robert Detlefsen, an academic political

scientist, described an indecisive administration, weakened by internal

disagreement in the face of a hostile liberal Congress and a liberal federal

judiciary. Both writers, however, agreed that Reagan had largely failed."

Reagan was most successful, especially during his first term when

Republicans controlled the Senate, in appointing conservatives to the federal

courts and to senior posts in the regulatory and mission agencies. The messy

attempt to counter-capture the nonregulatory Civil Rights Commission partially

backfired, but Reagan was more successful in curbing civil rights regulation

at the EEOC and, to a lesser extent, at the OFCCP." More significant however

were three failed initiatives of the Reagan administration, two of them in

Congress and one internal to the administration. First, during 1981-82 the

civil rights coalition in Congress overwhelmed Reagan's initial attempt to

narrow the scope of Justice Department regulation under the Voting Rights Act.

As a result the voting rights amendments of 1982 extended for 25 years the

Justice Department's preclearance authority, and declared in Section 2 that

the discriminatory effects of electoral arrangements violated the act irre-

spective of their intent. Second, Congress overrode Reagan's veto of the

Civil Rights Restoration Act of 1988, which reversed the Supreme Court's

ruling in the Grove Citv College decision of 1984. In that decision the court

held that agency regulations accompanying federal aid to public and private

institutions applied only to the specific programs receiving the federal

dollars (the college admissions office, a recipient of federal tuition aid),

not to the entire institution. In both congressional defeats the Reagan

administration faced a bipartisan coalition swollen by Republican defectors.

Despite increasing conservativism among Republican leaders, party solidarity

broke down on voting rights, where challenging the Leadership Conference

invited charges of racism." And in the Grove Citv College case, Reagan's
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narrow view of regulatory jurisdiction unified the opposition of virtually all

advocacy groups — racial and ethnic minorities, feminists, the physically and

mentally disabled, the immigration bar.

Third, the ceunpaign to revise the affirmative-action executive orders,

led during 1984-1985 by assistant attorney general for civil rights William

Bradford Reynolds and supported by attorney general Edwin Meese, died in a

quiet collapse in 1986. Leading the cabinet-level opposition to any fundamen-

tal change in Executive Order 11246 was Labor secretary William Brock, whose

once lowly-regarded department had risen in status since 1965 largely on the

two-fisted strength of the OFCCP abd OSHA. Joining Brock in defending the

affirmative-action status cpio within Reagan's cabinet were the secretaries of

State (George Shultz), Treasury (James Baker), Health and Human Services

(Margaret Heckler), Transportation (Elizabeth Dole), and Hoixsing and Urban

Development (S2unuel Pierce)." Their resistance reflected the reluctance of

the nation's large employers to plunge into unknown waters. Strongly Republi-

can and supporting deregulation elsewhere, big business preferred the known

routines of underutilization analysis and minority hiring requirements to the

unknown perils of reverse-discrimination suits."

The Expansion of Civil Rights Regulation under the Reagan and Bush Administra-

tions

By the mid-19808, despite the Reagan counterof fensive, group preference

policies had spread widely and were deeply entrenched in the political and

administrative system. Contract set-aside programs, modeled on the ten-

percent set-aside established by Congress in 1977 and upheld in the Supreme

Court's Fullilove decision of 1980, spread rapidly throughout the nation's

cities. By 1989, at least 234 jurisdictions — states, cities, counties, and

special districts — had established set-aside programs. This included all

the major cities that by 1990 had elected black mayors: Atlanta, Baltimore,

Birmingham, Charlotte, Chicago, Cleveland, Denver, Detroit, Los Angeles,

Memphis, Newark, New Orleans, New York, Richmond, Philadelphia, Seattle, and
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Washington."

Moreover, the Republican adminiBtrations under Reagan and Bush were not

consistent in their opposition to race-conscious affirmative action. First,

like Nixon and Ford, Reagan and Bush attacked racial quotas but courted

African-American and Latino middle-class constituencies by offering minority

earmarks and set-asides. During the 1980s both Republican presidents expanded

earmarked aid to historically black colleges and increased set-aside reguire-

nents in agency budgets to support minority businesses. This included a 10

percent set-aside for highway construction in the Surface Transportation

Assistance Act of 1982, and a 5 percent goal for defense procurement and

research-and-development contracts in the 1987 National Defense Authorization

Act. By 1990, federal agencies were awarding $8.65 billion in minority set-

aside contracts. '^

Second, by the late 1980s Republican strategists had learned the

partisan virtues of bipartisan support for strict voting-rights enforcement.

Republican-led Justice Departments pressed successfully for minority-majority

districts whose increasingly bizarre configurations offered three partisan

advantages: they (1) modestly increased the election of minority Democrats,

(2) rapidly increased the election of suburban white Republicans, and (3)

sharply reduced the ranks of white Democrats.^ Finally, President George

Bush, formerly chairman of Reagan's task force on regulatory relief, strength-

ened the government's comprehensive regulatory regime in civil rights by

signing into law the Americans with Disabilities Act in 1990 and the Civil

Rights Act of 1991.

The legislative effort culminating in the Civil Rights Act of 1991,

which featured Bush vetoing a "quota bill' in 1990 and Congress reversing a

brace of Supreme Court decisions led by Wards Cove , received far more atten-

tion than did the Americans with Disabilities Act (ADA). Yet both statutes

are civil rights laws. When considered together, they teach us more about our

regulatory state than we learn from inspecting the 1991 act alone. First,

both major parties, not just the Democrats, have responded to the pressures of
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client politics since the 1960s by supporting civil rights legislation to

benefit well organized constituencies. The ADA, affecting an estimated 43

million Americans, dealt with the largest minority in the country and,

according to the leading historian of disability policy, "the minority with

the greatest propensity to vote Republican."" DiseOsility cuts across lines

of race, sex, class, and party, and rehabilitation emphasizes Republican vir-

tues — mainstreaming deserving individuals who sought self-improvement,

turning them into tax-paying citizens. Although the ADA was a civil rights

law, resting on the civil rights section of the Rehabilitation Act of 1973,

which in turn was a clone of Title VI of the mother law of 1964, the ADA

appealed to conservative Republicans who otherwise thundered against govern-

ment regulation.

Second, in passing both civil rights laws. Congress continued the

tradition of concentrating on rights and benefits while paying little atten-

tion to costs. The ADA contains provisions requiring special employment

accommodations, nondiscrimination against physically and mentally disabled

workers and students, access to all public and private transportation, and

removal of architectural barriers — provisions that carry enormous potential

costs for private and government employers. Yet managers of the legislative

hearings on the ADA, relying on assurances from President Bush and Attorney

General Richard Thornburgh that the ADA would reduce Social Security payouts

and increase tax revenues and consumer spending, decided not to introduce

expert testimony on the cost-saving nature of the ADA." Similarly the Civil

Rights Act of 1991, by making available for the first tijne jury trials and

compensatory and punitive d2unages in cases of intentional sexual and disabili-

ty discrimination (including the ill-defined area of sexual harassment),

provided economic incentives for litigation with potentially vast consequenc-

es." Unfunded federal mandates, a staple of civil rights regulation, brought

positive economic consequences to beneficiaries and employers alike during the

1960s and 1970s, when nondiscrimination destroyed barriers to the free flow of

labor and talent. By the early 1990s the economic costs of civil rights
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regulation, never a topic of much interest to Congress, remained largely

unexplored.

Third, in the Civil Rights Act of 1991 the political branches of

government on the eve of a presidential election responded to lobbying from a

formidable array of civil rights constituencies (racial and ethnic minorities,

women, the disabled) by enacting a law grounded in contradictory interpreta-

tions of the statute's meaning. Unable to agree on substantial policy ques-

tions, such as a statutory definition of "business necessity," Congress

accompanied the act with several conflicting memoranda of interpretation.

Congress and the White House could not agree on a statutory meaning, but could

not resist passing the act anyway, while accompanying it with contradictory

official explanations of what the new law meant. The federal courts would

decide, by default." Finally, the civil rights legacy of 1990-91, by intense-

ly engaging a national network of Washington-centered policy elites while

drawing little on grassroots support from the general public, reflected a

widening gap between the policy preoccupations of Washington and a souring

national mood. This alienation is profound and its causes extend far beyond

disagreement over civil rights." But unlike the 1960s, when the moral claims

of protesting African Americans were unchallengeable, in the 19908 the

American public is deeply divided in its passion over injustice.

The Tension Between Effectiveness and Leoitimacv

As the web of government regulation has thickened since the 1960s, its

requirements have grown nettlesome to citizens in areas far removed from civil

rights policy. Increasingly government requires us to do this and not do that

about auto emission testing, smoking, trash recycling, AIDS prevention, land

use zoning, gun ownership, dog leashing, airport security. We are irritated

by safety-belt contraptions we roust buckle, by asprin containers we cannot

open, by the need to strap our children into back-seat harnesses and to buy

and wear bicycle and motorcycle helmets. And we grumble about their necessity

or wisdom or design. But we do not, as a rule, question the legitimacy of
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government responeibillty for clean air and water or safe transportation and

consumer products. My argument is that the standard-setting, rule-making

Biodel of social regulation that won acceptance during the 19608 and 1970s to

reduce risk and harm from environmental, consumer, and safety hazards was

unable to win public acceptance when it is was used to enforce civil rights

policy. The story of Title VI of the Civil Rights Act, as it was reshaped

over three decades by enforcement agencies and federal courts to require or

encourage minority preferences, is a story of increasing effectiveness, of

Institutionalized political security, purchased at the price of decreasing

public legitimacy.

Supporters of civil rights regulation under the disparate impact

standard offer powerful arguments the affirmative-action regime developed

since 1964 has been pro-active, administratively flexible, effective when

measured by economic outcomes, increasingly accepted by Congress, and pre-

ferred to unknown alternatives by employers.* And they are right. Critics,

however, have replied that the affirmative-action regime is permanent regula-

tion with a temporary rationale, exercised by captured agencies in the

interest of selected clientele groups, with benefits accruing to advantaged

parties,*' including millions of recent immigrants with no claims to past

discrimination. And they are right. There is enough truth on both sides of

this accounting ledger to sustain indefinitely the crippling polarization over

civil rights policy that grips our society. Since the beginning of the Nixon

administration the civil rights coalition has won most of the battles over

establishing and defending a regulatory regime of affirmative action prefer-

ences. Unlike the nondiscrimination principles of 1964, however, and unlike

social regulation to protect consumers, worker safety, and the environment,

affirmative-action regulation has been rejected by most Americans as unfair.

In 1985, Democratic pollster Stanley Greenberg reported growing disaf-

fection in Michigan among white working-class voters over minority job

preferences. Subsequent national surveys by Gallup, ABC News-Washington Post ,

the University of Michigan's Institute for Social Research, and NBC News-Wall
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street Journal showed growing resentment of affirmative action among whites of

both sexes.*' When a New York Times poll asked a national Scunple of respon-

dents in Hay 1985 if they favored preference in hiring or promotion for blacks

in areas where there had been discrimination in the past, 42 percent said yes

and 46 percent said no. Asked the same question in December 1990, 32 percent

said yes and 52 percent said no.** When a 1990 survey by the Times-Mirror

Corporation asked a national sample of more than 3,000 people whether they

agreed that "we should make every possible effort to improve the position of

blacks and other minorities, even if it means giving them preferential

treatment,' white men disagreed by a margin of 81 to 16 percent. White women,

who comprise 40 percent of the U.S. voting population, and who have benefitted

greatly from nondiscrimination policy since the 1960s and relatively little

from gender preferences under affirmative action, agreed with the opinion of

white men.** A study commissioned in 1990 by the Leadership Conference found

that white voters typically saw civil rights proposals as expressing the

narrow concerns of particularized groups instead of promoting a broad policy

opposing all forms of discrimination. Using a national poll and focus groups,

the investigators did not find intensified racism but did find strong opposi-

tion to discriminatory practices based on race, gender, age, or disability.*'

In The Scar of Race . Paul Sniderman and Thomas Piazza, using experimen-

tal interview techniques to explore the dimensions of white racial prejudice,

found that white attitudes toward blacks were diverse and pliable. Although

white racial prejudice was still manifest in poll results, in housing pat-

terns, and in school resegregation, it is "simply wrong,' they found, "to

suppose that the primary factor driving the contemporary arguments over the

politics of race is white racism.'** By increasing margins whites supported

not only government policies banning deliberate discrimination based on race,

but also government programs to provide Income, services, and training to

improve the economic and social circumstances of blacks. On issues of school

busing for racial balance and affirmative-action preferences, however, white

Americans of both sexes are massively opposed.*^ As the regulatory state has
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extended its reach and increased its intrusiveness, it has met stlffest

resistance in the one area where the efficiency of modern social regulation

has clashed with a core conviction of most Americans that individuals should

not be harmed, especially by their government, on the basis of characteristics

they were born with.

As affirmative action programs have spread to new constituencies since

1970 and developed strong defenses in the coalitions of client politics, the

moral authority of the civil rights movement has grown progressively weaker.

The gains for minorities in economic status, coalition strength, and congres-

sional consensus have been offset by a massive alienation among white Ameri-

cans, joined increasingly by Asian Americans. The polarization, in an

atmosphere of increasing economic insecurity, poisons our political life.

Recently, and controversially, the federal courts have engaged the thorny

issues of civil rights regulation — especially in Croson . Powell . Shaw , and

most recently in Adarand Contractors v. Pena . Missouri v. Jenkins , and Taxman

V. Piscatawav . The history of civil rights policy since 1964 offers useful

lessons about how we got into our present fix, including the role of the

federal judiciary in getting us there. Unfortunately, it contains far fewer

lessons about how go get us out.
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Mr. Canady. Dr. Berry.

STATEMENT OF DR. MARY FRANCES BERRY, CHAIRPERSON,
U.S. COMMISSION ON CIVIL RIGHTS

Dr. Berry. Thank you very much, Mr. Chairman.
I did not know until this morning that this was a panel of non-

governmental witnesses, so I have written testimony which I pre-

pared in my capacity as chair of the Civil Rights Commission,
which I ask that you include in the record, please.

Mr. Canady. Without objection.

Dr. Berry. But I intend to speak in terms of my own views as
the Greraldine R. Segal Professor at the University of Pennsylvania.
I know Hugh Graham very well. He is from Nashville, TN, like I

am.
I appointed him to chair an important committee when I was

elected president of the OAH, the Organization of American Histo-
rians. My view of what transpired in the history of affirmative ac-

tion is very different from his; in particular, my view of what hap-
pened in the Nixon administration is different.

I served in the Nixon administration, which might surprise you,
and was involved in figuring out how to apply affirmative action
to higher education, and I was also involved in the ombudsman
program that Nixon established to investigate claims of reverse dis-

crimination.
In the Nixon administration, we implemented goals and time ta-

bles to measure performance, not quotas. We did it because of the
discrimination which existed and which was not eradicated by sim-
ply passing laws and saying that in fact, nondiscrimination was the
rule. I left the Nixon administration because a university, which
happens to be in New York City, hired an assistant vice president
without recruiting and going through the affirmative action process
and tried to palm him off as the best qualified. They didn't know
that I knew him because he was a professor who was denied tenure
at a university where I happened to have been. So when he showed
up, the game was up. Anyway, I have more to say.

Affirmative action is only one among various approaches to re-

lieving inequity and empowering people. I am aware that we need
better education, and there is eradicating the drug problem, com-
bating crime, and all sorts of things that I would be happy to talk
about here. These are major priorities. But what we are discussing
is whether we should abandon the principle that race and gender
exclusion must be dealt with by positive efforts toward inclusion,

because it is right and because it is good for the Nation's future.

Now, my preaffirmative action reality may be a little different

from Professor Graham's. It included thousands of towns and cities

in which police departments and fire departments were all white
male, and women and African-Americans couldn't even apply. In
grocery and department stores, all the clerks were white and the
janitors and the elevator operators were black or Hispanic, or
something.
Generations of African-Americans swept the floors in factories,

including one in Nashville where my relatives for three generations
swept the floors while being denied the opportunity to become high-
er-paid operatives on the machines. And college-educated African-
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Americans, including some in my family, worked as bellboys and
porters and domestics if they couldn't get a job teaching at the all-

black school, which was usually the only alternative to preaching
or perhaps working in the post office.

There were no merit standards for employment for the white
males who got the best jobs, because merit requires accepting ap-
plications from everybody and picking the best people. Men with
the privilege of white skin, whether their grandaddies ever owned
slaves or not, whether late- or early-coming immigrants, had the
whole good-job pie all to themselves.

Preferences have been given to white males without regard to

qualifications, but I can find no examples of any of them ever turn-

ing down a job or a business opportunity or calling a press con-

ference to complain that merit standards had not been applied, and
I have researched the history on this. That is the past I know, not
a past of gender and race neutrality.

The 10 million workers on the payrolls of the 100 largest defense
contractors included few blacks. The $7.5 billion in Federal grants
in aid to the States and cities for highway, school, and airport con-

struction went almost exclusively to whites.

And the U.S. Employment Service gave funds to State-operated
bureaus which encouraged skilled African-Americans to register for

unskilled jobs and accepted requests from lily-white employers and
made no efforts to get employers to accept African-Americans. Es-
sentially, the Government, in part using taxes paid by black folk,

was directly subsidizing discrimination. Not much happened after

the civil rights laws were passed, and that is why, under the prod-
ding of the U.S. Civil Rights Commission and under the leadership
of Art Fletcher and other people, the Nixon administration imple-
mented goals and timetables for affirmative action—not quotas, but
goals and timetables. Also, title VII of the Civil Rights Act was
amended so that you could have affirmative action under it.

Now, affirmative action has been important in alleviating un-
equal opportunity for women, for wives and daughters and sisters

who can, in fact, have better opportunities than they would before,
including African-Americans and other people of color. Women are
now 50 percent of undergraduate students and 50 percent or more
of students in law and medical and other graduate professional
schools.

The greatest impact of affirmative action took place in the late

1960's and the early 1970's before enforcement and public interest
lagged. My history here is different from Hugh Graham's. By 1976,
backlash ensued. In the 1980's, of course, it was a period of stagna-
tion.

I want to tell you that, contrary to the headlines, this con-
troversy over affirmative action is not new. For its entire history
it has been subjected to attack. Opponents distort the meaning and
try to rewrite history. I want to say, too, that when opponents
claim that affirmative action requires a lowering of standards,
pointing to standardized test scores, they can't be serious. Neither
black folks nor non-Jewish whites make the highest test scores.

If opportunity were awarded on the basis of test scores, Asians
and Jewish-Americans would hold the best jobs everywhere and
populate almost entirely the best colleges and universities in this
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country, since they uniformly make the highest standardized test

scores.

I reahze that the economy—and I will be finished in a minute

—

is creating all kinds of problems for people and that they are look-

ing for scapegoats to try to solve their problems. All I can say to

you is there are some people who say we ought to use economic dis-

advantage and that will solve the problem. Race and sex discrimi-

nation is one thing. Poverty is another. And we ought to have ef-

forts to relieve all of these. So therefore, I believe that we ought
to continue affirmative action programs.
There are abuses. I have been here previously in the Congress

testifying in hearings several times on the abuses of affirmative ac-

tion and set-asides. I have been in the small business committee
and I have been in this committee testifying. And the Congress has
enacted legislation to try to deal with the abuses.

If there are abuses, let us fix them. Let us continue to fix them.
But let us not answer the question by saying that we are going to

polarize the country through affirmative action. The country was
polarized before anyone ever heard of affirmative action.

If there is anything else anyone wants to ask me, I would be
pleased to answer any questions you might have.
Thank you, Mr. Chairman.
[The prepared statement of Dr. Berry follows:]
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Prepared Statement of Dr. Mary Frances Berry, Chairperson, U.S.
Commission on Civil Rights

Mr. Chairman and members of the Subcommittee, I am pleased for this opportunity to testify

today on the topic of affirmative action.

The Commission has conducted, in the past, and is planning for later this spring, hearings on

this very important issue. Before turning my comments to af^rmative action, allow me to

describe briefly the work of the Commission and its present composition.

As an indqwndent, bipartisan, factfinding agency of the Federal Government, the Commission

is mandated to collect, study and publish information concerning the denial of equal protection

of the laws because of race, color, religion, sex, age, disability, or national origin, or the

administration of justice. The Commission rqwrts its findings and recommendations to the

President and the Congress. Last fall, the Congress added to the Commission's duties, the

obligation to issue public service announcements and advertising campaigns to educate our

nation's citizens on denials of equal protection of the laws under the Constitution and to

discourage discrimination.

My colleagues on the Commission rq)resent a diverse range of backgrounds, views and taloits.

They are: Vice Chairperson Cruz Reynoso, Professor of Law at the UCLA Law School; Carl

A. Anderson, Vice President for Public Policy for the Knights of Columbus, and Dean and

Professor of Family Law of the North American Campus of the Pontifical John Paul II Institute

for Studies on Marriage and Family; Arthur A. Fletcher, President and CEO of Fletcher's

Learning Systems, and Publisher of USA Tomorrow/The Fletcher Letter; Robert P. George,

Associate Professor of Politics at Princeton University; Constance Homer, Guest Scholar in

Governmental Studies, Brookings Institution; Russell G. Redenbaugh, Partner and Director of

Cooke & Bieler, Inc., and Chairman and CEO of Action Technologies, Inc.; and Charles Pei

Wang, Chairman, Asian American Council for Economic Development, Inc., and Secretary,

United Way of New York City.

Because the Commission is an independent, bipartisan agency, my remarks on behalf of the

Commission do not necessarily reflect the views of the Administration. Moreover, each member
of the Commission has his or her own viewpoint on the civil rights issues that confront us;
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however, we share the common goal of eradicating unlawful discrimination and ensuring equal

opportunity to all Americans. I, in particular, want to emphasize that although as a matter of

history, the civil rights laws were passed to provide coverage to those Americans who lacked

protection, the civil rights laws protect all Americans. That protection, of course, extends to

everyone including white males.

The Commission has long been involved in studying and assessing the propriety and efficacy of

various remedial measures, including affirmative action, to eliminate discrimina-tion. The

Commission has previously defined affirmative action as "active efforts that take race, sex, and

national origin into account for the purpose of remedying discrimination." It is "a term that in

a broad sense encompasses any measure, beyond simple termination of a discriminatory practice,

adopted to correct or compensate for past or present discrimination or to prevent discrimination

from recurring in the future." U. S. Commission on Civil Rights, Affirmative Action in the

1980's: Dismantling the Process of Discrimination, Clearinghouse Pub. No. 70, at 2 & n.6

(November 1981).

While the Commission has not adopted a position in the current debate surrounding affirmative

action, it has previously supported afBrmative action policy, properly construed, as an effective

tool to correct past and present discrimination. Throughout, however, the Commission has

remained steadfast in its opposition to the use of "quotas" by employers and colleges and

universities, while equally tenacious in its support of "goals and timetables." See, e.g., U. S.

Commission on Civil Rights, Report of the United States Commission on Gvil Rights On the

Ovil Rights Act of 1990 (Jul. 1990).

The Commission first addressed the issue of affirmative action for equal employment

opportunities in 1973. U. S. Commission on Civil Rights, Statement on Affirmative Actionfor

Equal Employmera Opportunities (1973). There, the Commission expressal its view that "[t]he

necessity for goals and timetables arose out of long and painful experience in which lip service

to equal employment opportunity was paid by employers who then did little to correct the

situation." In 1978, the Commission studied affirmative action more broadly, as applied in

employment, federal contracting, and professional schools. U.S. Commission on Civil Rights,

Statement on Affirmative Action, Clearinghouse Pub. No. 54 (October 1977). Again, the

Commission concluded that "[t]he shori history of affirmative action programs has shown such

programs to be promising instruments in obtaining equality of opportunity." Id. at 12. The
Commission acknowledged that "[t]he aspiration of the American people is for a 'colorblind'

society, one that 'neither knows nor tolerates classes among citizens.' But," the Commission

concluded, "color consciousness is unavoidable while the effects persist of decades of

govemmentally-imposed racial wrongs. A society that, in the name of the ideal, foreclosed

racially-conscious remedies would not be truly color-blind but morally blind." Id.

Similarly, in 1981, the Commission noted that "[w]hen discrimination is widespread and

entrenched, it becomes a self-regenerating process capable of converting what appear to be

neutral acts into further discrimination." U. S. Commission on Civil Rights, Affirmative Action

in the 1980's: Dismantling the Process of Discrimination, Clearinghouse Pub. No. 70, at 2
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(November 1981). Under such circumstances, the Commission concluded that

"antidiscrimination remedies that insist on 'color blindness' or 'gender neutrality' are

insufficient." Id.

In the field of education, the Commission's early studies sanctioned affirmative action for

minority students. The Commission found that "given the long and lamentable history of

discrimination against minorities in higher education, consideration of race or minority status

in the admissions process of law and medical schools is certainly justified and s^ropriate. " U.

S. Commission on Civil Rights, Toward Equal Educational Opportunity: Affirmative Admissions

Programs at Law and Medical Schools, Clearinghouse Pub. No. 55 (June 1978). This position

was echoed in 1991 following the announcement by the Education Dq)artment's Office for Civil

Rights that Title VI of the Civil Rights Act of 1964 barred funding of minority-targeted

scholarships by institutions receiving Federal financial assistance. The Commission voiced its

opposition to the previous Administration's interpretation of Title VI and urged President Bush

"to take a strong stand in support of affirmative action in the recruitment of minority students,

including the use of minority-targeted scholarships where necessary to achieve either of two

important national interests ~ remedying the invidious effects of discrimination and attaining the

benefits of a diverse student body. " Letter to Hon. George Bush, President of the United States,

from Hon. Arthur A. Fletcher, Chairperson, U. S. Commission on Civil Rights (Jan. 23, 1991).

In 1985, the Commission conducted a consultation on selected affirmative action topics in

employment and business set-asides designed in part to determine whether "underrepresentation

or underutilization in employment should trigger a finding of discrimination and affirmative

action." U. S. Commission on Civil Rights, Selected Affirmative Action Topics in Employment

and Business Set-Asides, vol. 2, March 6-7, 1985 (opening statement of Hon. Clarence

Pendleton, Chairman). Just three years ago, the Commission conducted a forum in Denver,

Colorado "to gather information about alleged discrimination against minorities and women in

obtaining economic contracts and employment opportunities at the multibillion dollar Denver

International Airport [then] under construction." U. S. Commission on Civil Rights,

Constructing Denver's NewAirport: Are Minorities and Women Benefiting ?, Clearinghouse Pub.

No. 97 (July 1992).

Our subsequent evaluation of selected aspects of civil rights enforcement by the Departments of

Transportation and Labor uncovered a broad range of deficiencies in the implementation of both

departments' mandate to administer civil rights policies. The study further confirmed that

enforcement of Title VI regulations to recruit women and minorities for inclusion in economic

opportunities in connection with the Denver Airport was inadequate. "Without effective civil

rights enforcement," the Commission concluded, "minorities and women will not have equal

opportunities to benefit frota the jobs and economic growth stimulated by these Federal

programs, as guaranteed by our Constitution." A Report of the U.S. Commission on Civil

Rights, Ertforcement of Equal Employment and Economic Opportunity Laws and Programs
Relating to Federally Assisted Transportation Projects, transmittal letter (Jan. 1993).
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The Commission's concern with opening doors and eliminating barriers to employment

opportunities for women and minorities was also expressed during the National debate on the

Civil Rights Act of 1990. The Commission issued a report in 1990 enumerating what was in

its view the necessary elements of a model civil rights act. There, we encouraged Congress to

incorporate into the proposed Civil Rights Act language that would clarify that that legislation

was not intended to promote employment quotas or to condone their usage as a means of

avoiding liability in disparate impact cases. See Report ofthe U. S. Commission on Civil Rights

On the Gvil Rights Act of 1990 (July 1990). Following the veto of the 1990 act by President

Bush, the Commission continued to weigh in on the debate, voicing its support for "the 20 years

of experience which supports the notion that the employer must show 'business necessity' in

order to uphold practices that keep women and minorities out of the workplace. " Letter to Hon.

George Bush, President of the United States, from Hon. Arthur A. Fletcher, Chairperson, U.

S. Commission on Civil Rights (Oct. 21, 1991).

Since these rqwrts of the Commission, much has changed, and yet, sadly, much has remained

the same. This Nation has made great strides in addressing, through legislation, discrimination

based on color, race, religion, sex, age, disability and national origin. Unhappily, however,

evidence of discrimination against women and minorities persists. While statistical

underrepresentation is not equivalent to discrimination, such disparities pinpoint areas in which

discrimination may be occurring. The recent report of the Glass Ceiling Commission found

three levels of continuing artificial barriers - societal, internal and governmental - to the

advancement of women and minorities in corporate management. Lingering racial and gender

stereotypes, internal recruitment policies, and poor government enforcement ofantidiscrimination

in employment, independently and in combination, impede advancement of qualified women and

minorities in the corporate sector. The Glass Ceiling Commission found that workers tend to

be clustered in industries on the basis of sex more than race. For example, almost 7S percent

of working women in the corporate sphere are employed in service industries such as finance,

insurance and real estate and the wholesale and retail trades.

The Urban Institute, in 1989 and 1990, conducted studies in which it found that discrimination

against African-American and Hispanic jobseekers is entrenched and pervasive. In the studies,

recent college graduates of different races but similar job qualifications, dress, poise and

personality were enlisted to test hiring practices in several industries in Washington, D.C.,

Chicago, and San Diego. Both studies, concluded that African Americans and Hispanics were

systematically denied equal opportunity in the hiring process.

Since the Urban Institute studies, testing evidence has been used to support law suits filed by the

NAACP against Lord & Taylor and by the Fair Employment Council of Greater Washington

against BMC Marketing Corporation. That discrimination continues to plague our society is

punctuated by significant settlements in litigation against State Farm Insurance, Lucky Stores,

Denny's and Shoney's restaurant chains. The overwhelming evidence that discrimination remains

widespread underscores the need to ensure effective remedies if this Nation is to advance the

cause of equality and opportunity for all.
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Affinnative action has been one tool designed to remedy the effects of past discrimination

against womoi and minorities or to diversify a particular entity. The legality of affirmative

action plans or legislation has been the subject of over a dozen Supreme Court cases since the

concept was first introduced in 1961. In response to those challenges, the United States

Supreme Court has structured a number of limitations and safeguards on the operation of such

pl^s. Presoitiy, State and local affirmative action plans are subject to a different standard of

judicial review than are those enacted by Congress. Similarly, race-conscious affirmative action

plans are subject to a higher standard than are gender-conscious affirmative action plans.

Additionally, all governmental affirmative action plans generally are subject to the strictures of

the Fourteenth or Fifth Amendments, and may be governed by qjplicable civil rights laws as

well, while affirmative action plans of private employers are evaluated chiefly under the civil

rights laws. Within these parameters, the Supreme Court has indicated that affirmative action

is lawful in the following contexts:

• Court imposed remedies may include affirmative measures following a

finding of unlawful discrimination under the Constitution, see Brown v.

Board ofEduc. II. 349 U.S. 294 (1955); Brown v. Board ofEduc. I, 347

U.S. 483 (1954), or the Civil Rights laws, see Local 28, Sheet Metal

Workers' Int'l Ass'n v. EEOC, 478 U.S. 421 (1986), and thus, may be

properly imposed against both private and public actors.

• Private and public employers may voluntarily institute affirmative action

plans, consistent with Tide VII of the Civil Rights Act of 1964, to remedy

a conspicuous imbalance in a traditionally segregated job category within

its workforce if the plan is temporary and does not unnecessarily trammel

the interests of nonminorities, see United Steel Workers of America v.

Weber, 443 U.S. 193 (1979), or males. Johnson v. TYansp. Agency, Santa

Clara County, 480 U.S. 616 (1987).

• State and local governments may adopt and implement affirmative action

plans narrowly tailored to correct the effects of past discrimination in

which the specific governmental entity subject to the plan participated.

aty ofRichmond v. J.A. Croson Co., 488 U.S. 469 (1989).

• Congress may implement affirmative action measures to redress societal

discrimination, see Fullilove v. Klutznick, 448 U.S. 448 (1980), or to

promote diversity. Metro Broadcasting, Inc. v. F.C.C., 497 U.S. 547

(1990).

In short, the test of affirmative action programs is whether they are calculated to achieve their

legitimate ends and whether they do so in a manner that deals fairly with the interests of all

Americans.
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Voluntary affinnative action measures together with private litigation have resulted in broadened

opportunities for women and minorities even in the absence of strong, vigorous, and effective

enforcement of the civil rights laws. Nevertheless, the government has a responsibility to exert

leadership in alleviating invidious discrimination.

President Clinton, as did President Reagan over a decade ago, has convened a task force to

review governmental affirmative action programs. See Affirmative Action in the 1980's, at 4.

New and old challenges have been voiced in opposition to the continuation of affirmative action.

Seldom do these challenges reflect, however, the variety of contexts and ways in which

affinnative action is applied.

The Commission has prepared a briefing paper that provides a historical summary of the manner

in which affirmative action has been referenced, implemented or interpreted within the

Executive, Legislative and Judicial branches of the government. This document, which will be

made available to all members of Congress and other organizations, may be useful in

establishing the parameters within which reasoned debate may occur.

In furtherance of our statutory obligation, the Commission intends to exercise its authority to

conduct hearings to provide the necessary factual basis for assessing the critical issue of

continuing discrimination and the remedial efficacy of affirmative action plans and policies.

Mr. Chairman, this concludes my prepared statement. I will be pleased to answer any questions

you might have.
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Mr. Canady. Ms. Chavez.

STATEMENT OF LINDA CHAVEZ, PRESIDENT, CENTER FOR
EQUAL OPPORTUNITY

Ms. Chavez. Thank you, Mr. Chairman. It is a pleasure to be
here and it is also a pleasure to be with my former colleague, Mary
Frances Berry.

I was surprised to learn, Dr. Berry, that you had worked for

Richard Nixon back in the early 1970's. When you were working
for Richard Nixon, I was working for the Democratic chairman of

this committee, Don Edwards.
It seems we are destined for all of our lives to be on opposite

sides of the issue. Clearly, the history as outlined by Dr. Graham
and the history outlined by Dr. Berry both has tremendous merit,

and I want to first and for the record, to state that I support a vig-

orous enforcement of our antidiscrimination laws and I also sup-

port the notion of affirmative action as it was understood back in

the early 1970's, that is the recruitment of qualified minorities and
women and the provision of training and skills to those who could

not yet meet the criteria to compete solely on merit.

The problem is that affirmative action has transmogrified during
the last 25 years, and it is my view that affirmative action today
bears little resemblance to the affirmative action programs 20
years ago. There is a widely-held perception, and I think it is a per-

ception based on reality, that affirmative action applies different,

dual standards to persons applying for jobs, applying for entry into

universities, applying for promotions based on the race, ethnicity
and gender of the applicant.
Now, I say this is based on reality. We do know that from 1981

to 1991, the Government had a system of race-norming standard-
ized tests that were used by employers throughout the United
States, and every year during that decade, about 3 million persons
were hired on the basis of standardized test scores that had been
race normed.

It is interesting to note, in light of what Dr. Berry said and also

in light of what Dr. Graham said about Republican administra-
tions, that this occurred under a series of Republican administra-
tions. Now, race-norming, as you all know, was outlawed by the
1991 Civil Rights Act, but there are other instances of dual stand-
ards. And frankly, I will be the first to admit that we do not have
ample evidence of those dual standards, in part because those who
were involved in the process of affirmative action are loath to make
public the information which would allow us to know how those
dual standards operate.

In my prepared testimony, which I would ask to be admitted in
full in the record, I have noted some information that has become
available as a result of a study at the University of California at
Berkeley. And there was a great deal of very useful and interesting
information about how affirmative action operates at Berkeley, par-
ticularly with respect to who was likely to benefit from those pro-
grams.
As I note in my testimony, about 14 percent of black students

and 17 percent of so called Chicano students in the affirmative ac-
tion program at Berkeley come from families who earn more than
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$75,000 a year. Now, these are students who were admitted under
different standards than whites and Asians were admitted at that
same university.

The median GPA of students in the affirmative action program
is one-half grade point below that of whites and Asian students.

We don't know what the SAT scores were from 1989, or at least

this particular study did not publish that information. We do know
from previous studies, that there is a large variation in SAT scores

between students admitted under the affirmative action programs
and those admitted through the regular process. Frankly, we need
to know more.
One of the things that this committee could do which I think

would be very useful, would be to ask the General Accounting Of-

fice to conduct a study of admission standards at universities to

find out exactly how these standards operate. Find out what the
SAT scores are for the students admitted under affirmative action

programs. Find out other information, concerning social and eco-

nomic indicators.

Are these students, as they were at Berkeley, largely middle
class? The median income of all black and Hispanic students at

Berkeley admitted in 1989 was the national median income for a
family of four that year. So these were largely middle-class stu-

dents.

Are these the students that are benefiting? Much of the recent
criticism of affirmative action programs and the minority business
set-asides, for example in the Viacom deal that was heavily criti-

cized a month or so ago, have to do with the fact that many of
these preferences are going to people who are quite affluent and
well off.

And the question is not whether there was discrimination
against Dr. Berrj^s relatives or whether there is not today current
discrimination against people whose skins are black or brown or
who are members of other disadvantaged groups. The question is

whether or not we cure that discrimination by giving people like

Linda Chavez and Linda Chavez' children benefits based solely on
their ethnicity, and not on any economic disadvantage or any cur-

rent-day discrimination that they face.

I would just conclude by sa3dng I have also included in my testi-

mony some information about Hispanics in the United States.

There is, I think, tremendous misunderstanding about discrimina-

tion against Hispanics in the United States, and also about the so-

cial and economic status of Hispanics in the United States, which
is largely the result of the phenomenon that Dr. Graham talked
about, namely that there is a very large influx of new immigrants
who start out life on the bottom. I have included for your informa-
tion some statistics on earnings and education levels of Hispanics
that take into account the effect of immigration.
Thank you.
Mr. Canady. Thank you.
[The prepared statement of Ms. Chavez follows:]
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Prepared Statement of Linda Chavez, President, Center for Equal
Opportunity

Mr. Chairman,

I am Linda Chavez, president of the Center for Equal Opportunity, a non-profit

research and education project specializing in issues related to race, ethnicity,

and assimilation. It is a privilege to be with you this afternoon to testify on

affirmative action, an issue ofprofound importance in the current national policy

debate on the role of government and one I have been involved with for much of

my 25-year professional career. As you know, I was staff director of the U.S.

Commission on Civil Rights during the Reagan Administration. I have also

taught in affirmative action programs at the University of Colorado and UCLA

from 1969-1972, and was a member of the professional staff of this

Subcommittee from 1972-1974. 1 have written extensively on civil rights issues

in both professional journals and the popular press and am the author of a book

on Hispanics in the United States. Out of the Barrio: Toward a New Politics of

Hispanic Assimilation (Basic Books 1991).

So that there be no misunderstanding on this point, let me say that I support

equal opportunity without regard to race, national origin, sex, or religion, and the

vigorous enforcement of anti-discrimination laws . The civil rights laws passed

in the 1 960s to guarantee equal opportunity in employment, education, voting,

and housing have made ours a more just and fair society. By overwhelming

majorities, Americans support equal opportunity and equality before the law.

'

Most Americans support the original idea behind affirmative action as well, that
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is: 1) recruiting qualified minorities and women to compete for jobs, promotions,

and school admission; and 2) providing those who lack the necessary skills and

training the opportunity to obtain them.

But affirmative action today has strayed from its original intent and has become

largely a program to confer special benefits on designated groups. The objective

is no longer to guarantee equal opportunity but to achieve equal results. The

focus is no longer on individuals but groups. And the end justifies whatever

means are necessary, including the use of double standards based on race,

ethnicity, and gender. What is more, many of the beneficiaries of affirmative

action programs today are middle class or even affluent members of preferred

racial and ethnic groups. There are now affirmative action programs for

minority and female owners of banks and multi-million dollar contracting firms,

as well as minority and female graduates of Ivy League universities and

professional schools. The recipients may even be second-generation

beneficiaries— the children of parents who were themselves "affirmative action

babies," to use Yale Law professor Stephen Carter's designation.

So far from being "disadvantaged" are some ofthe recipients that the federal

government has had to resort to "Newspeak" in defining who is disadvantaged:

"Individuals who certify that they are members of named groups (Black

Americans, Hispanic Americans, Native Americans, Asian-Pacific Americans,

Subcontinent-Asian Americans) are to be considered socially and economically

disadvantaged . . .
.'^ In other words, no matter how wealthy, or well-educated,
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or successful an individual black, Hispanic, Asian, or American Indian is, he or

she will be defined by thefederal government as socially and economically

disadvantaged. It is hard to imagine a more patronizing policy than this one,

which takes into account not individual accomplishments but group membership.

What effect this de facto designation of all blacks, Hispanics, and others as

disadvantaged persons has in the actual operation of affirmative action programs

is vitally important in understanding why there is such broad distrust and dislike

for affirmative action. Support for affirmative action over the years came

largely because most Americans were willing to compensate actual victims of

discrimination and to help individuals who were socially or economically

disadvantaged because of past discrimination. However, it far less clear today

that affirmative action programs are targeted at either of these groups. I say it is

far less clear, because, in fact, it is difficult to know exactly how most affirmative

action programs work. We have precious little information on the characteristics

of affirmative action beneficiaries, and less information than we need on what

selection criteria affirmative action programs use.

For example, the perception is widespread that blacks, Hispanics, and other

minorities, and sometimes women, are held to less rigorous standards than

whites (and sometimes Asians) in competing for college and professional school

admissions, jobs, and promotions. Certainly, there is abundant reason why so

many people believe this is true. The infamous history of "race-norming" job-
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aptitude tests by the U.S. Employment Service at the Department of Labor

(which, by the way, went on under Republican presidents) is a case in point.

Until the decade-old practice was outlawed in 1991, more than 3 million persons

a year were placed in jobs as a result of Employment Service exams that were

race-normed; that is, which were graded so that black and Hispanics received

higher ratings than their actual test scores justified.^ Even without race-norming

of tests, however, employers and schools often apply racial double standards,

which may involve pooling candidates for admission or jobs according to their

racial or ethnic background and selecting "the most qualified" from each

separate pool. Obtaining accurate information about such practices is often

difficult, however.

Among the most closely guarded programs are those that operate in universities,

especially with respect to admissions policies. Many schools play a shocking

charade of maintaining that they do not lower admissions standards for minority

students, while preventing any access to the information that could prove them

wrong. In a departure from the usual practice, however, the University of

California at Berkeley published information in 1991 that offers a revealing look

at the profile of minority students on that campusi As part of a study of

"diversity" on campus, the report notes that the median annual parental income

of black students was $35,000 in 1989, and $32,000 for so-called Chicano

students— or about the national average that year for all white households in the

U.S. ($32,476).^ Perhaps more significantly, 14% of black and 17% of Chicano

students came from families which earned more than $75,000 a year. Yet, the
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criteria under which these middle-class and affluent students were admitted

differed significantly from that which applied to both white and Asian students

(who were also middle class and affluent). The median high school GPAs of

minority freshmen (3.4) were one-half point below that of whites and Asians

(4.0). The report is silent on the subject ofSAT score differences, although other

studies show differences as great as 300 points or more between median white

and Asian scores and those of blacks and Hispanics admitted to the university.

Many of these Berkeley students admit that they have not faced discrimination in

their lives, having attended integrated, suburban schools— but others 'discover'

their victim status once they arrive on campus. As one Mexican American

student summed it up, "I thought racism didn't exist and here, you know, it just

comes to light.'* Many students also noted the pressure to self-segregate that

predominated on campus. Most of the black students on campus had attended

predominantly white high schools before coming to Berkeley; ironically, these

were the students who had the most difficulty adjusting socially to their new

environment, according to the report. As one such student put it: "I never saw a

colored world until I got here and people started stressing the importance of

color."^ According to the report, "These students experience a new kind of

pressure: it comes from other African Americans students on campus, and it is

experienced as pressure to make decisions about friends, social networks, even

who you sit with at lunch, on the basis of race.'* This preoccupation with race

extended beyond students in the affirmative action program to whites and

Asians. The study reports that for Asian students: "After being around Cal for
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two or three years, students who were integrated into predominantly white

worlds of friendship and association in high school report a shift towards having

predominantly Asian American friends, roommates, or affiliations with an Asian

American organization."^

In fact, increased racial tensions on campus are often the result of preferential

policies for minority students, which the Berkeley study acknowledges. At a

time when racial attitudes among the general population have improved, many

campuses have become balkanized by racial and ethnic conflicts. Indeed,

antipathy for affirmative action may play a significant role in polarizing attitudes

between whites and blacks in other areas, as well, according to research by

Stanford professor Paul M. Sniderman and Berkeley professor Thomas Piazza.'"

Using a sophisticated survey technique, Sniderman and Piazza demonstrated that

whites were far more likely to view blacks negatively if they were first asked a

question regarding affirmative action. The mere mention of affirmative action

was enough to elicit increased disapproval of blacks on questions having to do

with personal responsibility, for example. Say the authors: "Certainly some

whites dislike affirmative action because they dislike blacks, but it is

unfortunately also true that a number of whites dislike the idea of affirmative

action so much and perceive it to be so unfair that they have come to dislike

blacks as a consequence. Hence the special irony of the contemporary politics of

race. In the very effort to make things better, we have made some things

worse."" As Sniderman and Piazza go on to explain: "Affirmative Action—
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defined to mean preferential treatment— has become the chief item on the race-

conscious agenda. It produces resentment and disaffection not because it assists

blacks— substantial numbers of whites [ a higher percentage of self-described

conservatives than liberals, according to the data in the study] are prepared to

support a range of policies to see blacks better off— but because it is judged to be

unfair.'"^ Of course reaction to affirmative action is not the only— or the chief-

cause of prejudice and discrimination, but it can exacerbate those phenomena.

The more unfair affirmative action programs are perceived to be, the greater the

likelihood that they will increase racial tensions.

Supporters of affirmative action are constantly telling us that these programs

benefit poor and disadvantaged minorities and make up for past discrimination.

They also claim the such programs do not lead to lower standards or to the

application of dual standards based on race. But these are at least partially

empirical matters and can be tested to prove if they are right or wrong— if only

we had access to the information in a comprehensive and systematic way. We

know, for example, that business set-aside programs apply different and

preferential standards based on race and gender in awarding government

contracts. The U.S. Commission on Civil Rights in March 1985 (while I was

staff director) held hearings in Washington, DC, on set-asides, which

documented practices among federal contractors. Speaking of one the best-

known programs, the Small Business Administration's 8(a) set-aside, Wayne

State University economist Timothy Bates noted: "Participants have rarely

'graduated' from the 8(a) program and become self-sufficient entities. The most
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successful minority businesses in the 8(a) program are run by individuals who

are not particularly disadvantaged; the truly disadvantaged entrepreneurs who

receive assistance, in contrast, fail in droves."^ I commend to the Committee

the entire two-volume set of these hearings, which I believe remain the most

comprehensive on this issue to date.

One ofthe most useful things Congress could do in this debate on affirmative

action is to collect data. The General Accounting Office, for example, could

conduct a study of affirmative action in higher education which could help settle

the question whether minority students are being admitted to colleges and

universities with lower achievement test scores and GPAs. Schools already

collect data on the race, ethnicity, and gender of all students and could report

information on the median and range ofSAT or other achievement test scores,

for example, of students admitted by group. Such a study could also provide

information on the social and economic characteristics of affirmative action

program beneficiaries. It would be interesting to see whether Berkeley's

substantially middle-class affirmative action recipients are typical of students in

such programs nationwide. How many of such students come from families in

which one or both parents are college-educated? How many of these parents

also participated in affirmative action programs? Answers to these questions are

crucial to determining whether affirmative action programs truly benefit

disadvantaged blacks, Hispanics, and others or whether they have become

perquisites of a growing elite among these groups.
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Before closing, I'd like to say just a few words about two other subjects related

to affirmative action, gender-based discrimination and discrimination against

Hispanics. Although some public opinion polls show a larger percentage of

Americans favor affirmative action programs for women than for blacks and

other minorities, I think it would be terrible mistake to treat gender-based

programs any differently than those based on race or ethnicity. They should be

subject to the same intensive scrutiny and criticisms. And indeed, I would argue

that there is even less justification for maintaining such programs than there is

for race- or ethnic-based programs.

Women now outnumber men among college freshmen (55% to 45% in 1993), at

four-year colleges and among graduate students as well. What is more, women

are far more likely to earn degrees in nontraditional fields including nearly one-

third of master's degrees in computer and information sciences, 14 % of master's

in engineering, 41 % in mathematics, and 43 of law degrees and 36% of medical

degrees.'" Even the much-vaunted "earnings gap" between men and women has

closed significantly in recent years, and is virtually non-existent when men and

women's wages in many occupations are compared. According to a 1993

report from the Women's Bureau of the Department of Labor, women mechanics

earn 105% of the median weekly earnings of male mechanics, female registered

nurses earn 105% of the median weekly earnings of comparable male nurses,

female pharmacists earns 90% of the median weekly earnings of male

pharmacists, female postal workers earn 97% of the median weekly earnings of

male postal workers, etc." Nor do most analyses that point to wage differentials
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between men and women take into account differences in hours worked and

years of uninterrupted work experience between the sexes, which often depress

female earnings since women work, on average, fewer hours per week than men

and have more interruptions over the course of their working lives than do males.

With respect to Hispanics, much of the official published data on the social,

economic, and educational status of Hispanics is conftised and misleading

because it fails to take into account the tremendous impact immigration has on

the Hispanic population. Simply reciting statistics from one decade to the next

on the earnings, education levels, and other social indicators with respect to the

aggregate Hispanic population tells almost nothing about whether progress has

actually taken place. I have written an entire book on this subject, which

demonstrates that the U.S.-bom Mexican American population, for example,

more closely resembles the non-Hispanic white population in the U.S. in

education and earnings than it does the Mexican immigrant population. About

half of all adults of Mexican origin living in the U.S. today are foreign bom— a

dramatic increase in that population over the last thirty years. In 1970, for

example, four-fifths of the Mexican-origin population was U.S. bom. Mexican

immigrants— like past immigrants from most nations— start off life in the U.S.

on the bottom rungs of the economic ladder. But there is substantial evidence to

suggest that their fortunes will increase the longer they are here. Past studies

show Mexican immigrants closing the earnings gap with their native-bom peers

in about 20 years, although some economists predict this may be more difficult

in the fiiture.'* Nonetheless, it is important- indeed essential— to take nativity

10
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into account in assessing what role past discrimination plays in the earnings

differentials between Hispanics and non-Hispanics.

My own work, which was based on a sample of 1 ,889 Mexican-origin men age

25-65 from Current Population Survey data for 1986 and 1988, showed that the

unadjusted average weekly earnings of Mexican American men were 83% of

those of non-Hispanic white men. After adjusting for the effects of schooling,

experience, hours worked, and geographical region of residence, the adjusted

average weekly earnings of Mexican American men rose to 93% ofwhite male

earnings. The most significant differences between Hispanics and non-Hispanic

whites involve education; but here too much of what we hear about Hispanic

drop-out rates is misleading. Among the youngest cohort (age 25-34), about

80% of second-generation and about 70% of third-generation Mexican

Americans graduate from high school, compared with about 90% of comparable

non-Hispanic whites.'^ The confiasion stems, in part, from combining aggregate

data from foreign-bom and U.S.-bom Hispanics. Mexican immigrants, for

example, have very low education levels (about 6 years on average), which

depresses the overall education attainment measure for the entire Mexican-origin

population since they make up about half the adults in that group.

In conclusion, Mr. Chairman, it is my sincere hope that this committee will

return civil rights policy to its original intent-- that all persons in this society be

protected from discrimination on the basis of their sex, race, or national origin—

but that none be given preference on those bases either. The time has come to
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abandon double standards and to promote true equality before the law.
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Mr. Canady. Mr. Taylor.

STATEMENT OF WILLIAM L. TAYLOR, ESQ., CITIZENS'
COMMISSION ON CIVIL RIGHTS

Mr. Taylor. Mr. Chairman and members of the subcommittee,
the thrust of my testimony I will try to summarize in five points
as follows: First, racial and gender discrimination sanctioned by
law for the better part of two centuries became and still is very
deeply entrenched in the institutions of American society. One of
the great lessons of the 1950's and the 1960's after Brown v. Board
of Education, after the Civil Rights Act, was that if discrimination
and its effects were to be undone, it couldn't be simply by declaring
race and gender neutrality and saying we are a colorblind society.

My reading of the history of the 1960's is very different from Pro-
fessor Graham's, and rather than go into it now, I would like to

submit for the record a study of affirmative action that was con-
ducted by the Citizens' Commission on Civil Rights which is a bi-

partisan private group of former Federal officials headed by Arthur
Flemming. The first 20 pages is the executive summary and I

would ask that it be included in the record. The whole report goes
into the history fairly carefully.

Mr. Canady. Without objection.

[The information follows:]
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EXECUTIVE SUMMARY

Introduction, Findings and Recommendations (pp. 22-28, 175-184)

In the 1980s the focus of national debate on civil rights has

moved from rights to remedies. Nondiscriminatory treatment of

citizens is mandated by law and widely recognized at least in principle

if not always in practice. But there is far less agreement on

what measures are needed or are effective to correct the impact of

mistreatment of people because of their group status.

The current controversy over remedies pits advocates of

"neutrality", who believe that mere termination of discriminatory

practices is sufficient, against proponents of "affirmative action",

who urge the need for additional measures to redress

discrimination and to prevent it from recurring in the future.

While this division of opinion has broad implications for

civil rights policy in voting, housing, education or other areas,

the Citizens' Commission decided to confine its attention to an

in-depth examination of federal affirmative action policy as applied

to institutions which provide employment and training opportunities.

Our intent was to go beyond the rhetoric that has marked much of

the public discussion to determine how affirmative action policies,

including those that use numerically-based remedies, have worked in

practice. Accordingly, we sought to develop a factual record of

the discriminatory practices that gave rise to affirmative action

policies, of the way in which such policies have evolved, and of the

current law of affirmative action. We also investigated the

implementation of affirmative action policy by the current
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Administration. Most important, we sought evidence on the

practical impact of affirmative action - both statistical

infomation and the informed opinion of employers as well as

others who have intimate knowledge of the workings of the

policy.

What the Commission discovered was that in the main,

federal affirmative action in employment has been a policy

marked by pragmatism and compassion. Even the most rigorous

remedies (goals and timetables and court ordered ratios)

have been administered with a sensitive regard for their

impact on all workers as well as on employers and in a

manner which preserves other important values such as merit

standards. It was also found that while affirmative

action alone is not sufficient to provide access to opportunity

for victims of deprivation and discrimination, in the past

two decades the policy has contributed to the progress that

many minorities and women have been able to attain in

upgrading their educational and economic status.

Thus, we have concluded that affirmative action is a

policy that works. But we are seriously concerned that the

utility of affirmative action as a remedial tool is being

undermined by attacks on the concept by the Reagan

Administration and by the Administration's failure to

enforce laws and policies developed by preceding Administrations

and upheld by the courts.
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Our strongest recommendation is that President Reagan

reexamine his position of opposition to affirmative action

policies developed and implemented by his five predecessors.

Though his Administration has had little success in convincing
,

the courts. Congress and most federal agencies of the

correctness of its proposals to draw back on enforcement

of affirmative action, its stance has encouraged opposition

and decreased the protections of law available to persons

who have been subjected to discrimination. This recommended

change in position should also reflect itself in the nominations

and appointments the President makes to the judiciary,

independent agencies and Executive Branch positions that

have equal opportunity responsibilities. He should designate

for those positions only persons who have a demonstrated

commitment to the enforcement of civil rights laws.

We believe Congress should seek to enlarge the numbers

of persons who have access to the benefits of affirmative action

by passing legislation designed to improve basic skills

through education and job training and by creating more

jobs to meet pressing national needs. Both the Executive

Branch and Congress should cooperate in making sure that

the necessary personnel and financial support are available

for vigorous enforcement of nondiscrimination laws and

affirmative action requirements by all responsible agencies.

Congress, of course, should extend affirmative action

requirements to its own employment policies, thereby demonstrating

its commitment to the nation.
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Further, Congress should take immediate action to address

the problem of layoffs. Neither white male workers who have

accumulated seniority nor minority or female workers who have

gained opportunities through affirmative action should be made

to suffer the loss of their jobs. Constructive steps by Congress

may include additional incentives to work sharing and certain

anti-layoff requirements.

In addition, there is much that can be done by state and

local governments and by citizens. Organizations that serve the

needs of state and local governments should make available

to those governments information on the operation of

affirmative action policies, including model statutes and

ordinances that may be used to implement such policies on the

state and local level.

Organizations and associations that serve the needs of

employers and employees should disseminate information on

the techniques that have proved successful in implementing

affirmative action policies and on the positive results

that have been achieved through affirmative action programs.

Lawyers who advise on employment practices should also

make available to their clients information on the positive

results of affirmative action and on the broad scope the

courts have accorded to such programs. In addition, the

organized bar and individual law firms should undertake

on a pro bono basis to monitor equal employment cases in

which the government is a party to make sure that rights are

adequately protected.
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Public school systems, colleges and universities, employers,

unions and government at all levels should seek means of

closer cooperation to assure that programs designed to enhance

opportunity - basic skills, job training and affirmative action -

are coordinated to achieve the goal.
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Chapter 1 - HISTORICAL PERSPECTIVES ON AFFIRMATIVE ACTION (pp. 29-65)

The concept of affirmative action to remedy racial injustice

had its origins in the Civil War Reconstruction Period.

Constitutional amendments and other federal initiatives were

undertaken to establish equal opportunity for the former

slaves. These initiatives brought about significant advances,

among them participation by blacks in elections and elective

office. When the federal government, toward the end of the

19th Century, withdrew support for equality the meager

political and economic rights which blacks had attained

were quickly lost.

Federal support for equal employment opportunity (EEO)

was renewed in the early 1940s. President Roosevelt's 1941

Executive Order, prohibiting employment discrimination by

federal defense contractors, marked the beginning of a

new era in the federal commitment to ensure equality.

Successive Presidents continued or expanded the Executive

Order program. After two decades of experience in implementing

federal EEO policy among federal contractors, it was

recognized that a passive policy of non-discrimination was

inadequate to achieve equal employment opportunity. Because

of entrenched institutional barriers which had developed

over many decades of discrimination, a positive program to
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ensure non-discrimination was needed.

In 1961, President Kennedy added to the Executive Order

program the requirement that contractors take "affirmative

action" to ensure equal opportunity. During the twenty

years following the Kennedy order, the meaning and methods

of affirmative action were refined. Techniques to

identify and eliminate discrimination were improved.

When initial affirmative steps, such as recruitment or

outreach, proved insufficient to alter exclusionary patterns

in some industries, federal agencies developed numerical

measures of equal employment opportunity.

Endorsement of affirmative action has not been limited

to the executive branch of government. Congress has

included authority for affirmative action remedies in

several statutes, beginning with the enactment of Title VII

of the Civil Rights Act of 1964. Congress also has

rejected proposals to limit the scope of affirmative

action remedies.

The federal judicial system has widely accepted the

correctness and effectiveness of affirmative action to

remedy prior discrimination. Federal courts have

consistently ordered affirmative action, including such

race or sex-conscious numerical measures as goals and

timetables and ratio hiring when necessary, to remedy
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past patterns of exclusion and discrimination.

Affirmative action has been supported consistently by

Congress, the courts and each of the four previous

Administrations, both Republican and Democratic, which have

considered it. Despite this broad support for affirmative

action, controversy persists, particularly over the use of

numerical standards for determining performance.
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Chapter 2 - GOALS, RATIOS AND QUOTAS (pp. 66-88)

The use of numerical bases for assessing equal opportunity

performance evolved from the failure of lesser measures to

bring about tangible change in the discriminatory patterns

of some workforces. Standard techniques that rely on numbers

include the "goals and timetables" required of government

contractors and "ratio hiring" sometimes required by courts.

"Quotas" is a third term often used in the debate over affirmative

action.

Goals and timetables are targets set by government contractors

for the employment of minorities and women along with time

frames for achieving the targets. The hiring goal is a

numerically expressed estimate of the percentage of new employees

expected to be minorities or women and is based on several factors,

including the proportion of such groups who possess the requisite

skills in the relevant labor market. Goals and timetables policies

require employers to make good faith efforts; failure to achieve

a goal does not automatically subject employers to sanctions.

Hiring ratios are requirements imposed by courts after

findings of systemic patterns of discrimination. A hiring

ratio, for example, may call upon an employer to employ one

female or minority applicant for each male or white applicant

hired until a goal is reached. In practice, ratio remedies

are more rigorous than goals and timetables because ratios

focus on each hiring decision rather than on the overall

results achieved over time by hiring practices. Both

"goals" and "ratios" have been inartfully and inaccurately

characterized as "quotas."
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A "quota" is an absolute requirement that an

employer hire a specific number or percentage of a

particular group, without regard to the availability of

qualified candidates or the existence of vacancies. Quota

hiring is not a part of national policy and this Commission

knows of no case in which Congress, a court or an agency has

ever imposed on an employer such a requirement.

Race- or sex-conscious numerical remedies (goals,

timetables and ratios) grew out of the persistent use of

practices such as word-of-mouth recruiting, "old boy"

networks, aptitude and other tests not related to job

performance, which continued to prevent the employment of

minorities and women even after overt practices of discrimination

had ended. Such numerical measures have been deemed by the

courts to be essential to meaningful equal employment

opportunity for minorities and women.

The Supreme Court in three important cases has validated

the main tenets of affirmative action policy. In Weber (1979),

the Court upheld an agreement between an employer and a union to

establish an employee training program in which slots were allocated

equally to black and white employees regardless of seniority.

In Fullilove (1980), the Court sustained the constitutionality of

a congressional "set-aside" for minority businesses in federally-

sponsored public works programs. And in Bakke (1978), while striking

down a rigid system employed by the University of California to

allocate places in medical schools to minorities, the Court ruled
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that race could be used as a factor in the admissions process,

to deal with past patterns of exclusion, to promote the goal

of diversity or for other purposes. Federal courts of

appeals also have been consistent in sustaining the use of

numerically-based remedies including ratio hiring, where their

need has been demonstrated.

At the same time courts and federal agencies have been

careful to ensure that white males are not displaced from

positions they hold or required to bear an unreasonable or

unnecessary burden because of such remedies. Goals and

ratios have been limited to circumstances in which other

measures would be inadequate.

Notwithstanding the consistent, bipartisan support

numerical remedies have received, and the considerable body

of legal precedent and logic which has impelled the federal

government to undertake such remedies, affirmative action

has been under attack in the Reagan Administration.
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Chapter 3 - THE REAGAN ADMINISTRATION RECORD (pp. 89-120)

The Reagan Administration, while endorsing affirmative

action in general terms, has attempted to undermine its

use. The focus of Administration efforts has been an attack

in the courts and in public forums on the use of goals and

ratios. In addition, the Administration has weakened

affirmative action policy by decreasing budgets and enforcement

activities and by failing to foster stability in leadership

of the agencies which implement the policy.

Among the responsible agencies, affirmative action policy

has varied. The Department of Labor has endorsed goals and

timetables, but has sought to weaken materially its affirmative

action regulations. The Department's enforcement activities

have slowed down considerably in the Reagan Administration.

The Equal Employment Opportunity Commission has maintained

its support for numerical remedies, but its ability to

implement such measures has been restricted. The U.S.

Commission on Civil Rights, its independence eroded by

President Reagan's dismissal of Commissioners, has backed

away without any further study from past reports approving

goal and ratio relief.

Acting in pursuit of what it states is the true Reagan

Administration policy, the Department of Justice also has sought

to bring an end to the use of numerical goals and ratio

remedies. The Department of Justice has advanced its opposition

to such remedies in public pronouncements, in efforts to
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impose its will on other agencies and in cases to which it

is a party. It also has attempted to intervene in other

cases to request that a court reconsider use of goals and

ratio relief. The Department's avowed objective is to

find a legal vehicle to convince the Supreme Court that

it "wrongly decided" the 1979 case of Weber v. Kaiser

Aluminum Corp. , in which the Court upheld private use of

race-conscious ratio selection of employees for a training

program^ The Department argues that race or sex-conscious

remedies, such as hiring goals or ratios, prefer minorities

and women who are not victims of discrimination and

disadvantage white males who are innocent of any

wrongdoing.

The Department has had little success, thus far, in

convincing the courts. Congress or most other federal

agencies of the correctness of its views. Recently the Fifth

Circuit Court of Appeals, in an en banc decision in Williams

V. New Orleans , resoundingly rejected the Justice Department's

arguments against race-conscious numerical remedies.

Nevertheless, the Department's vigorous opposition to

affirmative action remedies has fostered resistance to

and relaxation of federal affirmative action policies.
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Chapter 4 - THE IMPACT OF AFFIRMATIVE ACTION (pp. 121-146)

Much evidence shows that implementation of affirmative

action policy has led to improved occupational and income

status for minorities and women.

Gains have occurred across the spectrum of occupations:

in the professions (such as law, medicine and psychology);

in managerial positions; in the construction trades; in

manufacturing and trucking; in service occupations; in

police departments and other public service positions.

These gains are clearly linked to affirmative action.

Two recent studies on the effect of federal affirmative

action policy under the Executive Order contract compliance

program - one done by the Department of Labor and the other

performed under contract to it - concluded that the program

has a measurable, positive impact in increasing minority and

female employment among federal contractors. Such gains are

also seen when one traces over time the changes in employment

patterns of large companies that have entered into affirmative

action consent decrees. This conclusion was also confirmed

by representatives of business who participated in a consultation

held by the Citizens' Commission, These business leaders

described their affirmative action programs and endorsed

goals and timetables as a useful and appropriate management

tool.

The business consultation also elicited testimony about

other benefits that have flowed from affirmative action.
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One such benefit has been an expansion of markets and

clientele. The representative of one company reported, for

example, that minority insurance agents brought in minority

customers who were not previously insured by that company.

Another important effect of affirmative action has been

a streamlining of job requirements and personnel practices

that has inured to the benefit of all employees. Business

representatives reported that the elimination of non-job

related requirements from job descriptions, the improvement

of counseling services and grievance procedures, the

establishment of uniform employee evaluation policies all

promoted a greater sense of fairness among employees.

These findings were supported by the responses to the

Commission's survey questionnaire on affirmative action,

sent to some 200 companies which varied by size, industry

and geographical local.

More than one third of the respondents reported that

implementation of affirmative action plans resulted in

increased employee job satisfaction as reflected by

such measures as fewer employee grievances, decreased

absenteeism or decreased employee turnover. Most companies

reported that affirmative action programs had enhanced

their public image and overall goodwill.
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Chapter 5 - THE DEBATE OVER AFFIRMATIVE ACTION (pp. 147-174)

Affirmative action, particularly the use of goals and

timetables and court-ordered ratio hiring, remains subject

to great controversy. Charges persist that such remedies

constitute "preferential treatment," that they benefit some

who do not need assistance while failing to help others who

do, that they impose bureaucratic burdens on employers, and

that they threaten standards of merit. These criticisms

call for careful evaluation in light of what has been

learned about the needs that gave rise to affirmative

action, the ways in which the policy has been administered

over two decades and the impact that it has had on employers,

employees and upon society as a whole.

Some argue that affirmative action constitutes "reverse

discrimination" in that it disadvantages white males who

neither participated in nor benefitted from prior discrimination.

This criticism ignores the fact that courts have taken pains

to balance competing interests in shaping affirmative action

remedies. They have held that expectations of white workers

may be disappointed as a result of affirmative action

remedies, but that such workers are not to be displaced,

from their jobs to make room for minorities (or women)

deserving of a remedy, even where an identifiable white

worker may actually have profited from the employer's

discrimination. Courts have also made it clear that ratio
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is a temporary measure which may be used only until the

conditions of exclusion or segregation that gave rise to the

remedy are eliminated. Layoff situations where discharge

of employees according to seniority would wipe out affirmative

action gains pose more difficult problems. But public policy

initiatives, e.g., work sharing, are available to assure that

burdens are allocated equitably. The courts have recognized,

however, that burdens cannot be avoided entirely since

affirmative action is needed to withdraw the unfair economic

advantage that past practices of discrimination conferred on

white males.

Affirmative action has also been criticized on the grounds

that it establishes racial/ethnic categories that are arbitrary

and either over- or under-inclusive, that it has benefitted

people who do not need assistance and has failed to benefit

people who do. With respect to criticisms of under-inclusiveness,

public policy determinations of which groups are eligible for the

benefits of affirmative action are based on a principle: that

members of groups that have been subjected to official ,

governmentally-sanctioned discrimination are entitled to the

remedial measures provided by affirmative action. Admittedly,

the categories used in affirmative action do not always work

perfectly in all instances to link wrongs and remedies. Despite

imperfections, it is doubtful that any substitute set of

classifications would address the needs of affirmative action

as well or better. Efforts to limit affirmative action to
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persons who are "identifiable victims" of discrimination or

who can demonstrate disadvantage would unduly narrow the

remedy or make the policy unadministrable.

Critics of affirmative action cite the persistence of high

levels of unemployment and poverty to argue that the policy

does not help minorities who are most disadvantaged.

Defenders of affirmative action concede that it is not

a self-sufficient policy that will deal adequately with

the combined effects of discrimination and disadvantage.

The availability of employment opportunity is determined in

large measure by the business cycle and macroeconomic

policies. Affirmative action also will be of little benefit

to people who are functionally illiterate, who do not

possess basic skills, or who suffer other disabilities that

prevent them from readily acquiring the skills to function

effectively in the job market. But this means only that

affirmative action is not a self-sufficient policy for

providing mobility, not that it is ineffective. The gains

made by minorities in police and fire departments, in the

construction trades and other areas show that affirmative

action is not merely a policy for the advantaged. Similarly,

studies show that many minority students in medical schools

come from families oJ lower income and job status.

Some in the business community have complained about the

costs, paperwork requirements and administrative burdens posed by

the contract compliance program. Without having undertaken a full
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evaluation of these criticisms, it should be noted that

complaints about the administration of affirmative action

requirements do not call into question the basic need for

such a remedy, nor do these concerns go to the overall

effectiveness of affirmative action in providing the

remedy. The Commission's consultation with business leaders

also suggested that affirmative action requirements have

impelled business to simplify and regularize job requirements

and personnel practices, thus offsetting to some degree the

paperwork burden imposed by requirements themselves.

A further major criticism of affirmative action is that

it runs counter to the use of merit standards which, in

principle if not always in practice, is the prime means of

allocating benefits and status among citizens in this country.

This, it is said, works to everyone's detriment, including

minorities who are stigmatized by the knowledge that they

have not made it on their own merit.

This criticism is incorrect. Federal affirmative action

policy recognizes and incorporates the principle of merit.

Courts have said repeatedly that the purpose of affirmative

action remedies is to create "an environment where merit can

prevail." As one court has said, "[I]f a party is not

qualified for a position in the first instance, affirmative

action considerations do not come into play." While every

public policy is subject to maladministration, unless abuses

become overwhelming, the appropriate action is to cure the
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specific problem, not junk the policy. The Commission found

no evidence of serious abuse.

What affirmative action offers mainly is the opportunity

to compete and prove one's own merit. People who are given

the opportunity by affirmative action to enter the competition

and who then compete successfully by their own efforts should

have no fear of being stigmatized by affirmative action. The

risk is, rather, that stigma will result from the continuation

of longstanding prejudice. For the Commission, the important

point is that as difficult as merit standards may be to define

and apply, affirmative action policies have sought to stay

consistent with them.

Critics also have argued that race-conscious remedies

run counter to the ideal of a "color blind" society and elevate

group rights over the rights of individuals. The criticism

ignores the fact that past wrongs against groups have persistent,

present-day effects which can only be countered by group-conscious

actions.

In the end, the positions that people take in the debate

hinge on their assessments of the relative dangers of "race

conscious" or "race neutral" policies. Opponents of affirmative

action fear that they will become ingrained in law and

policy leading to a society permanently divided along racial

lines. Proponents of affirmative action do not lightly

dismiss these concerns, but they believe in a majoritarian
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society there are built-in checks against excesses that

favor minorities. Rather, for advocates of affirmative

action, the real dangers lie elsewhere. The long history

and experience of this nation's struggle against injustice

suggest that without a positive program to currect past

wrongs, they will never be remedied.
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Mr. Taylor. Thank you.
It is only when the Nation adopted poHcies of affirmative rem-

edies for discrimination, including policies of affirmative action that
we began to make progress that provided genuine opportunity for

people, tangible differences in their lives, the ability for them to

change their own lives.

Second, under affirmative action policies and notably goals and
timetables under Executive Order 11246 on Government contracts,

and affirmative policies by colleges, and universities, real progress
in education and employment has been made.
Affirmative action, in my view, has been most critical at the

gateways, helping people to get into colleges and universities, help-

ing them to get that first job in areas where they did not have op-

portunity previously. Once they got in, they had to do it on their

own. They had to prove themselves, and they have done it.

Progress has not come, contrary to what you have heard here,

largely for advantaged people. On pages 4 through 8 of my testi-

mony, I cite the figures for gains in the 1970's and 1980's, by
blacks, other minorities and women, in police departments, fire de-

partments, in construction trades, craft and clerical jobs, in indus-
tries like the telephone industry. These gains have not been made
by advantaged people, but by people from families who are strug-

gling to get a foothold in this society.

One of the most encouraging things is that civil rights remedies
and other affirmative remedies have contributed to the growth of
a substantial black middle class and that has come through gains
in higher education and through increased job opportunities. What
we have is a kind of positive dynamic with gains being handed
down to the next generation.

I would hope the committee would look at a Rand Corp. study,
"Student Achievement and the Changing American Family," that
finds that between the 1970's and 1990's, the gap between teen-
agers, black and white, ages 13 through 17 on achievement tests

was cut almost in half. That is not what you keep hearing. But
that is what has occurred. The gap has been narrowed.
This came from improved parent education, parents having col-

lege experience, smaller families, other factors which Rand itself

attributes to equal opportunity policies. The closing of the achieve-
ment gap shows that in the end, affirmative action is not diluting
the merit principle. In fact, it is helping to create more competent
and capable workers and improve the productivity of the Nation.
We are all familiar with the negative cycle. Congress recently de-

bated that issue in welfare reform. Let's not pull the props out
from families who are beginning to succeed by repealing affirma-
tive action or doing other things that might harm them.

Third, affirmative action is still needed. Regrettably, the evi-

dence is there that despite the gains, discriminatory practices are
still pervasive. Look at the Urban Institute studies which I think
are very compelling in that regard. Look at the Glass Ceiling Com-
mission report. Look at the number of complaints still filed with
the EEOC. Look at the Justice Department cases. Look at what is

happening in the States.

Fourth, affirmative action has not worked in a way that is basi-
cally unfairly to others. The policy has evolved under the Burger
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and Rehnquist Courts which have carefully balanced the interests

of minorities and women with those of white males. They have
made it clear, the courts have made it clear, first of all, that there
has to be a strong basis for affirmative action policy, either past
discrimination or a manifest racial imbalance. They have made it

clear also that the job status of white males will be protected, that
seniority will govern in layoff situations even if affirmative action
is wiped out.

I will just take another minute or so.

Certainly, there can be abuses in that policy, but the evidence
is—^and it is in my testimony that the numbers of such cases are
small.
And I would say to my friend Linda Chavez, that the Reagan ad-

ministration and the Bush administration had 12 years to docu-
ment those abuses. I personally asked William Bradford Reynolds
to look into it if he thought there were abuses, but that wasn't
done. If there are abuses they are not hard to get at.

I would join in an effort to say let's find them now and root them
out. If there are abuses, let's root them out.

Finally, what would be the effect of undoing affirmative action?

Anybody who thinks that we were or would become a calm and se-

rene and domestically tranquil society if we just eliminated affirm-

ative action, if we just repealed it, I think, is very, very wrong. The
racial tensions, the ethnic divisions in our country are very strong.

We have done worst when we pretend these tensions don't exist

and we have assumed that they would go away. The only way to

get at our problems is to confront them and to work hard to solve

them, and that will not be done by repealing affirmative action pol-

icy.

Thank you.
Mr. Canady. Thank you, Mr. Taylor.

[The prepared statement of Mr. Taylor follows:!
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Prepared Statement of William L. Taylor, Esq., Citizens' Commission on Civil
Rights

Mr. Chairman and Members of the Subcommittee, thank you for the opportunity

to testify today on the issues surrounding affirmative action.

As a preliminary matter, Mr. Chairman, I might note that I have served as a civil

rights lawyer in one capacity or another ever since I joined Thurgood Marshall's staff

at the NAACP Legal Defense Fund forty years ago last December.

I believe that the greatest changes I have witnessed in my lifetime have to do

not with the coming of the space age or the ongoing technological revolution but with

the progress in this country that black people, members of other racial and ethnic

minorities, women and disabled people have made from the status of being second

class citizens toward becoming full participants in the economic and civic life of the

nation.

At the same time, it has been sobering to learn from experience how

entrenched some forms of discrimination and prejudice are in our society. It is fair to

say that apart from the brief period of Reconstruction after the Civil War, it has only

been in the last four decades that equality of opportunity has become national policy

and that we have engaged in an effort to find fair and effective ways to end and

1
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remedy the discriminatory practices that extended over a period of two centuries.

While we have made great gains during this period, the lives of hundreds of thousands

of people remain untouched by civil rights laws and policies, and children are being

born today who have little hope of having a fair and equal opportunity to lead

productive and successful lives.

It is in this context that I believe any examination of affirmative action policy

should take place. I intend to focus today primarily on affirmative action policy in the

areas of employment and education because I believe those are the gateways where

if people are given an opportunity, they can prove their merit and become productive

citizens.

Perhaps it would be helpful to begin by defining our terms. Affirmative action

is a term which broadly "encompasses any measure, beyond simple termination of a

discriminatory practice, adopted to correct or compensate for past or present

discrimination or to prevent discrimination from recurring in the future."^ In

employment, affirmative action refers to a wide variety of measures including:

development by employers of articulated equal employment policies and dissemination

of the policies; review of specific employment practices to determine whether their

impact is discriminatory; equal employment training for those who make personnel

decisions; special outreach and recruitment efforts by employers; the initiation of

programs to train and upgrade the skills of employees; the keeping of records to

^U.S. Commission on Civil Rights, Statement on Affirmative Action, at 2
(October 1977).
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ascertain the impact of employment practices on minorities and women; the

establishment of numerical goals and timetables, and on occasion, ratios, for the

hiring or promotion of specified minorities, females, or others. In education,

affirmative action can mean such measures as admissions policies designed to

encourage application by minorities; and minority scholarships both at the federal level

and of the type initiated by the University of Maryland.

All of these are measures that courts or other competent government bodies

have found necessary in certain circumstances to address the systemic or institutional

aspects of discrimination which remain after overt practices have been eliminated.

The focus of criticism today is on measures such as goals and timetables and

similar measures adopted when lesser affirmative action steps proved ineffective in

substantially changing entrenched patterns. The questions being asked include the

following: Has affirmative action worked? Is affirmative action still needed? Is

affirmative action unfair to others; does it undermine the merit principle? Are the

social costs of affirmative action too high? What would be the cost to society of

abandoning affirmative action?

1. Has Affirmative Action Worked?

In examining the impact of affirmative action, I want to go beyond the rhetoric

that has marked much of the public discussion and talk about how affirmative action

policies have worked in practice.

Much evidence shows that affirmative action is one of a cluster of national

policies that enabled minorities and women to make substantial economic and
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educational gains during the 1 970s and 1 980s. These gains have occurred across the

spectrum of occupations~in police and fire departments and other public service

occupations, in manufacturing and trucking, in the construction trades, in service

occupations, in managerial positions, and in the professions.

It is doubtful that these gains in occupational status could have occurred

without federal affirmative action. Some of the greatest gains have occurred in areas

from which minorities were traditionally excluded (such as police forces, fire

departments and construction work) and which were the subject of specific federal

efforts. So, for example, in police departments, the numbers of black police officers

went from 23,796 in 1970 to 63,855 in 1990.^ Black representation in fire

departments rose from 2.5% in 1960 to 11.5% in 1990.^ In the Citizens'

Commission's 1 984 study on affirmative action, we reported that OFCCP found that

fewer than 1 % of construction workers were minority before the Philadelphia Plan,

an affirmative action plan that was adopted in the late 1 960s; by 1 982, more than

12% of Philadelphia construction workers were minority.*

^Andrew Hacker, Two Nations: Black and White. Separate. Hostile. Unecuai .

Ballantine Books (1992).

'id.

*The Citizens' Commission on Civil Rights is a private group of former cabinet

officers and other federal officials who held civil rights responsibilities in previous

Administrations. It is composed almost equally of Republicans and Democrats and
was established in 1982 to monitor and report on Federal civil rights policy. I serve

as Vice-Chair of the Commission. The Commission's 1 984 report. Affirmative Action

to Open the Doors of Job Opportunity, is a comprehensive examination of federal

policy including the history of affirmative action, a legal analysis, an examination of

the effects of affirmative action, including the views of corporate leaders, and a

discussion of the policy issues. The Commission is now updating the 1 984 report.
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Black representation also increased dramatically in other key industries during

the period 1970-1990. For example, the number of electricians went from 14,145

to 43,276; bank tellers from 10,633 to 46,332; health officials from 3,914 to

13,125; and pharmacists from 2,501 to 7,011. During the same period, the

proportion of accountants and auditors who are black increased more than four times,

and the proportions of electricians more than doubled.^

The strides made by women in some traditionally all-male occupations have also

been dramatic. As one example, during the period 1981-1991, following the

implementation of an affirmative action consent decree, the total number of women

working in the U.S. Forest Service increased from 27.8% in 1 981 to 43.5% in 1 991

;

in professional job categories, from 11.9% in 1981 to 36.9% in 1991; in

administrative positions, from 31.8% in 1981 to 68.4% in 1991; and in technical

positions, from 17.5% in 1981 to 33.5% in 1991.'

When one turns to specific companies subject to affirmative action

requirements, changes in workforce composition becomes especially vivid. One

frequently cited example is AT&T, which entered into a six-year consent decree in

1 973 to correct its prior discriminatory employment practices. According to figures

provided by AT&T in connection with the Citizens' Commission's 1 984 report, the

company increased its representation of minorities and women during the period of

'id-

^These statistics were furnished by Equal Rights Advocates in San Francisco.
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the consent decree as well as after the decree ended in 1979. Specifically, the

percentage of minorities in management increased from 4.6% in 1971 to 10.0% in

1978 and 13.1% in 1982; the percentage of women in management increased from

33.27% in 1971 to 35.9% in 1978 and 39.6% in 1982; the percentage of minorities

in craft jobs increased from 8.4% in 1 971 to 1 1 .6% in 1 978 and 1 4.0% in 1 982; the

percentage of women in craft increased from 2.8% in 1971 to 10.1% in 1978 and

1 2.3% in 1 982; and the percentage of males in clerical increased from 4.1 % in 1 972

to 11.1% in 1978 and 11.4% in 1982.

In short, affirmative action has helped produce many gains for minorities and

women in our nation's workforce. There also can be little question that affirmative

action policies of colleges and universities and the creation of more minority

scholarship opportunities, along with federal programs providing greater access for

low income students to institutions of higher education through loans and Pell grants,

have played a large role in the major increases in minority college enrollment that we

saw during the 1 970s and 1 980s.

These diverse examples all illustrate a single point: affirmative action has helped

produce marked improvement in employment and advancement opportunities for

minorities and women. Moreover, the gains made by minorities in police and fire

departments, in the construction trades and other areas show that affirmative action

is not merely a policy for the advantaged. The people entering those occupations

were not the children of affluent citizens, but largely members of families struggling

to gain a foothold on the occupational ladder. Similarly, studies show that many
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minority students in medical schools have come from families of low income and job

status, indicating that affirmative action policies have resulted in increased mobility,

not simply in changing occupational preferences in middle class minority families.^

The gains in employment and education that black people have made through

affirmative action and other initiatives have contributed to the growth of a black

middle class and to the development of a positive dynamic.

A recent study by the RAND Corporation - Student Achievement and the

Changing American Family . Kirby, Berends and Williamson (1994) - reports that the

largest gains in student performance in schools from 1 970 to 1 990 were made by

minority students. Indeed, according to this study and others, 40 percent or more of

the academic gap between black and white youngsters was closed during this period.

That is remarkable progress. Among the contributing factors according to the

RAND study is the fact that the numbers of black parents with college degrees or

experience quadrupled during the two decades so that now about 25% of black

parents have college degrees or experience. (Hispanic-American parents have made

similar, although less dramatic, educational gains). The occupational and income

gains made by black parents during this period have also contributed to the formation

of stable, middle class families and to the achievement gains of children. Affirmative

action has played an important role in all of this.

'See M. Alexis, "The Effect of Admission Procedures on Minority Enrollment in

Graduate and Professional Schools," in Working Papers: Bakke. Weber and
Affirmative Action . (N.Y. Rockefeller Foundation, 1979).
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In short, what we are witnessing for those who have had the opportunity is the

kind of progress that is handed down to succeeding generations. That is the positive

dynamic we have all been seeking - not the negative cycle of discrimination,

deprivation, dependency, family breakup and various forms of pathology. If we pull

the props out from families that are beginning to succeed by repealing affirmative

action, we can expect more people to fall back into this negative cycle.

And we should not fail to note that the RAND study and others like it provide

powerful evidence that affirmative action policies do not dilute the merit principle. As

the achievement gap between minorities and whites is closed, what we are witnessing

is increased productivity for individuals and for the nation.

2. Is Affirmative Action Still Needed?

While affirmative action has contributed significantly to a closing of the gap

attributable to discrimination, minorities and women still face barriers in seeking jobs,

education and housing. Evidence of the continuing legacy of discrimination can be

seen in the number of complaints of employment discrimination filed at the Equal

Employment Opportunity Commission (over 91,000 last year); the litany of Justice

Department cases cited by Assistant Attorney General Deval Patrick in his testimony

before the House Subcommittee on Employer-Employee Relations last month; the

testing studies conducted by the Urban Institute and the Fair Employment Council of

Greater Washington summarizing the overall prevalence of discrimination encountered

by minority job seekers; and the conclusions of the Glass Ceiling Commission's report,

which include, among other things, findings that 97% of senior managers at Fortune

8
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1 000 industrial corporations are white males, and that only 5% of senior management

at industrial and service companies are women, virtually all of them white.

Other indicia that opportunities are still denied minorities are the racial gaps in

poverty, unemployment, and income that the Citizens' Commission has documented

in its civil rights reports.

The sad truth is that despite thirty years of civil rights laws, some people grow

up untouched by them~cut off from access to services and opportunities that would

make them full participants in society. While neither a panacea nor a substitute for

economic growth, education, and job training, affirmative action will continue to be

needed as long as discrimination persists.

3. is Affirmative Action Unfair to Others?

The notion that affirmative action somehow constitutes "reverse discrimination"

ignores the fact that courts have taken pains to balance competing interests in

shaping affirmative action remedies. The rules of affirmative action have been worked

out over two decades, and the parameters of the policy have been set by the Burger

and Rehnquist courts. Courts have required that there be a strong basis for invoking

race or gender-conscious remedies--for example, to remedy past discrimination (United

Steelworkers v. Weber . 443 U.S. 193 (1979), where the Supreme Court upheld a

voluntary plan to remedy past discrimination in occupations traditionally closed to

minorities), or to deal with the effects of manifest racial or sexual imbalance (Johnson

V. Transportation Aoencv. Santa Clara County. CA . 480 U.S.. 107 S.Ct. 1442 (1987),

23-373 96-4
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Court held lawful an affirmative action plan that had been adopted to redress a

manifest imbalance of women workers in a traditionally segregated job category).

The courts have also limited affirmative action to ensure that interests of

whites are not "unduly trammeled." This has meant that seniority rights in layoffs are

protected even at the cost of erasing the gains of an affirmative action plan.

Nor does affirmative action run counter to the use of merit standards, as critics

have charged. As indicated above, there is little evidence that affirmative action has

brought about an erosion of the merit principle. In addition to the evidence cited, the

testimony of employers in connection with the Citizens' Commission's 1984 study

indicates their belief that affirmative action does not impair productivity.

Certainly affirmative action, like any other policy, is subject to abuse. And

abuses should be rooted out. But evidence of misapplication of the policy is minimal

(as is demonstrated by the Equal Employment Opportunity Commission's data that of

race based charges received by the EEOC, only 1 .7% of the total are made by white

males filing on the basis of race, as well as by the recent study of court cases and

other data conducted by Professor Alfred Blumrosen of Rutgers, which found that

"reverse discrimination" cases accounted for a tiny percentage of some 3,000

reported employment discrimination cases between 1990 and 1994), and certainly

not cause to junk the policy.

10
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4. What would be the cost to society of abandoning affirmative action?

Abandoning affirmative action policy is bound to do damage to the economic

status of minorities and women. There is some indication that this is what happened

after the Supreme Court rendered the Croson decision in 1 989: in Richmond, minority

business construction fell from nearly 40% of the total dollars to 1 5% immediately

after the lower court first struck down the program, and was below 3% during the

first six months of 1 988; in Tampa, minority business participation dropped from 22%

to 5.2% in the quarter following suspension of the 25% goal in March 1989; in

Philadelphia, public works subcontracts awarded to minority or women-owned firms

was 97% less in May 1990 than in May 1989, with minority business rate

participation falling to 1.92% in November 1990.'

Abandoning affirmative action would also likely divide us even more into a

society of "haves" and "havenots."

Certainly we all aspire to become a "colorblind" society in which judgments are

made, in Dr. King's memorable phrase, on the contents of one's character rather than

the color of one's skin. But who in this room or this Congress or this nation can say

with a straight face that we have reached the point in our society where the great

bulk of our citizens are color blind, where race does not matter, where children do not

suffer disadvantage because of their race or national origin?

*Final Report of the U.S. Commission on Minority Business Development
(1992).

11
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If we cannot truthfully make these statements, then abolishing or curtailing

affirmative action would be akin to throwing away one of the major cures while

allowing the disease to continue unchecked.

12
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Mr. Canady. Mr. Custred.

STATEMENT OF GLYNN CUSTRED, COAUTHOR, CALIFORNIA
CIVIL RIGHTS INITIATIVE

Mr. Custred. Mr. Chairman, I am Glynn Custred, professor of
anthropology at California State University, Haywood, and co-

author of the California Civil Rights Initiative, a proposed ballot

amendment to the constitution of the State of California.

I am pleased to be here today to explain to the Subcommittee on
the Constitution what our initiative is, why it is necessary and
what we hope to achieve by its passage in California. The operative
clause of the initiative reads as follows: Neither the State of Cali-

fornia nor any of its political subdivisions or agents shall use race,

sex, color, ethnicity or national origin as a criterion for either dis-

criminating against or granting preferential treatment to any indi-

vidual or group in the operation of the State system of public em-
ployment, public education, or public contracting.
Such an amendment is needed in California in order to counter

a growing trend of racial, ethnic, and gender preferences in the
public sector, policies which have worked to the detriment of our
public institutions, the people who constitute them and those whom
they served.

For example, in the area of Government contracting, the entire
competitive bidding process has been turned upside down by poli-

cies which do not always award contracts to the lowest bidder.
Such cases contracts are given instead to the lowest bid from a po-
litically correct firm. Such a system encourages fraud and the de-
velopment of an ethnic and racial spoil system at taxpayers ex-
pense.

In fact, the legislative analyst of the State of California has esti-

mated that if such policies were made unlawful by the passage of
the California Civil Rights Initiative, the State and local govern-
ments could save millions of dollars each year which could be bet-
ter invested in education and other public services.

Racial, ethnic and gender preferences in employment also ad-
versely affect public institutions and public agencies by diluting
standards and thus by diminishing the services these institutions
and agencies provide. Moreover, such preferences trammel the
rights of those individuals who are passed over in employment and
in promotion because of their race, ethnicity, or sex.

In education, the mission of colleges and universities is com-
promised when preferences are imposed not to meet the needs of
students, but rather to create the kinds of racial and ethnic propor-
tions in the student body demanded by bureaucratic mandate. The
California Civil Rights Initiative is designed to prohibit such poli-

cies and to reassert the basic principles of individual rights equal-
ity of opportunity, advancement by merit and equal protection be-
fore the law.

These principles lay at the heart of the civil rights movement of
the 1960's. They are the bedrock of American constitutional govern-
ment. In drafting the initiative, my coauthor, Thomas Wood and I,

have closely tracked the language of the 1964 Civil Rights Act
which was intended to realize these principles for all Americans.
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We have also tried to make as explicit as possible the intent of

that legislation as revealed in congressional tapes at the time and
as recorded in the Congressional Record. In soliciting support for

the California Civil Rights Initiative, we have contacted both
Democrats and Republicans, liberals and conservatives, as well as
men and women and individuals from different racial and ethnic
groups since we see this initiative not as a partisan program or a
racial and gender issue, but rather as a matter of fundamental
principle which affects us all.

Our initiative covers only those areas of public policy which lie

within the jurisdiction of the State of California. It does not touch
consent decrees which involve Federal judges.
We would hope, therefore, that the Judiciary Committee might

look into such consent decrees in California and elsewhere and into

those policies of racial, ethnic, and gender preferences which are fa-

miliar under Federal jurisdiction.

The initiative process in California is a means of dealing with
important issues when representative government fails or when it

refuses to act responsibly. For example, the text of the initiative

was twice introduced in the California State Legislature and twice
defeated in committee along strict party lines, thus, depriving that
body of the opportunity to debate this historical question.

If the legislature had passed the amendment, the voters would
have made their choice in March 1996 in the primary election, not
in November Presidential election. We would have preferred a
March vote, since it would have kept the issue clear of the partisan
Presidential campaign.
However, since the legislature has failed to act on this matter,

we have no other choice but to begin collecting signatures for the
November ballot, the earliest date we can hope to make without
the help of the legislature. We are confident of victory since numer-
ous polls as well as the enthusiasm already generated by our ef-

forts indicate that this is a measure which enjoys wide support.
In California, we have every intention of conducting this debate

on the highest level for the good of the State and the Nation and
we trust that this will be the case elsewhere as well.

Thank you.
[The prepared statement of Mr. Custred follows:]
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Prepared Statement of Glynn Custred, Coauthor, California Civil Rights
Initiative
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Mr. Canady. Thank you very much.
I thank each of the witnesses for being here today.

We are dealing with a very complex issue and it has a complex
history.

Mr. Frank rightly noted Congress has been deeply involved in

this. Although the point I was trying to make in my initial remarks
is that initially the movements for affirmative action were under-

taken administratively and in the judicial branch, Congress came
along later and has helped enact the massive structure of pref-

erences that exist in the law today.

When this structure began and as it has been developed, I think

most have viewed it as a temporary structure. Most have viewed
affirmative action measures and preferences as measures that are

put in place to remedy a history of wrongdoing.
And Professor Berry, let me say that your—^your discussion of

past discrimination in this country, I think, is very accurate. And
you describe very well the shameful history of discrimination that

existed in this country.

But when this structure of preferences was put in place, as it

evolved, it was viewed as something that was temporary, some-
thing that would be necessary for a period of time in order to cor-

rect those past acts of wrongdoing.
The question now is how long should this system remain in

place? Or have we reached the point where we should just recog-

nize that it is not temporary, that it needs to be a permanent part

of our system?
And could you respond to that. Professor Berry? Do you see a

system of preferences, affirmative action, whatever terminology you
want to use, as something that has to become a permanent part of
the way we do business?

Dr. Berry. Mr. Chairman, a striking figure to me is that 53 per-

cent of African-American men between the ages of 21 and 34 at

this moment, ones who are not in jail, 53 percent, 21 to 34, have
no job or they are underemployed and don't make enough money
to support anybody except themselves. And we all talk about family
formation. I am a big family, nuclear family, supporter. Fifty-three

percent at the prime family formation age. And William Julius Wil-
son out at the University of Chicago has done a study which shows
that employers won't even hire them for unskilled jobs. I am not
talking about skilled jobs. So that is a telling statistic.

The Glass Ceiling report says 97 percent of the good jobs in

America are owned by white men. I guess the answer is. Should
there be 100 percent? The history is that affirmative action has not
been enforced for 30 years. People keep saying that affirmative ac-

tion has been enforced—I hear people say that on television. It

hasn't been enforced. It was only enforced between 1971 and 1975.
That is all the enforcement we had by the Federal Government.
You had the private sector trying to do it. If you look at the num-
bers, the tester data on discrimination, I think we need to have
some kind of affirmative action
Mr. Canady. Let me just clarify this. Are you sajdng since 1975

affirmative action has not been enforced by the Federal Govern-
ment?
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Dr. Berry. The Federal Government has either weakly or not en-
forced affirmative action since then. It has been enforced by people
bringing lawsuits. It has been enforced by the private sector com-
plying and trying to have diversity and trying to do what they
think is right.

Mr. Canady. Do you believe the Department of Justice today is

not enforcing these policies?

Dr. Berry. I don't know what they are doing now. They are not
enforcing it as strongly as I would like. The EEOC is a swamp. Ev-
erybody knows that. It has been a swamp for years. You died be-

fore you got anything decided by the EEOC if you filed a complaint.
I wouldn't tell anybody I liked to file one. So I am telling you

this. I mean that, at this hour. It is a shame. It is a national dis-

grace. So that shows how unserious we are about the subject.

So all I am saying to you is I would like more than anybody to

be able not to have to have affirmative action. And I would like

more than anybody to get rid of the system of group preferences
that we have had since the 17th century—preferences for white
folk, and men, and I hope that we will begin now. These hearings
can do a great service if you would see to it that the Government
enforces these laws, cleans up the abuses. And let us not get in the
way of the private sector that is trying to do a good job. If we could
get this over with, and maybe in about 10 years, we wouldn't need
affirmative action anjrmore. And I would love that.

Ms. Chavez, could you comment on that same question?
Ms. Chavez. First of all, I am familiar with William Julius Wil-

son's work at the University of Chicago. While Dr. Berry is correct

that he does in fact describe the tremendous problems black males
have getting jobs in Chicago, the study he conducted also involved
Mexican immigrants and other Latino immigrants in Chicago.
And what he discovered in that study is that Mexican immi-

grants in fact do find jobs, they do develop networks that give them
access to transportation, help them to learn about the availability

of jobs. And after all with respect to immigrants, we are talking
about a population that ostensibly also faces discrimination, often

faces the increased burden of being unable to speak English, and
is much lower skilled than are black males in Chicago.
Now, there may in fact be some prejudice and discrimination

working on the part of employers who would prefer to hire Mexican
immigrants than black males, and I think William Julius Wilson
will conclude that there is. But it is not nearly as simple as Dr.
Berry has suggested.

I think it is also important to note that the whole question of
dual standards is really at the heart of this issue. And I know Mr.
Taylor also referred to there not being dual standards and to hav-
ing that information readily available. As I said, between 1981 and
1991, the Department of Labor, through its employment service,

was using a race-normed test. Eighteen million persons a year
were taking a race-normed test, 13 million persons were hired on
the basis of that race-normed test. That was certainly done for the
purposes of affirmative action, certainly not for other purposes.

In terms of enforcement under the Reagan administration, the
highest court awards to victims of actual claims of discrimination
came when Clarence Thomas was Chairman of the EEOC.
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Now, to suggest that the EEOC is somehow nongovernmental,
this is a Government agency.

Dr. Berry. The EEOC is a swamp. It is a swamp.
Ms. Chavez. I would agree with you, Dr. Berry, but the point is

that to suggest that there was no Government enforcement at the
time when the EEOC, under Clarence Thomas, was in fact filing

suits, was in fact winning suits, and was in fact putting cash in the
pockets of actual victims of discrimination seems to me ludicrous.

Mr. Canady. Thank you. Thank you very much.
Mr. Frank.
Mr. Frank. I have a very different recollection of the EEOC. I

was chairman of an oversight subcommittee. I remember under Mr.
Thomas at one point they just stopped altogether enforcing age dis-

crimination, just flat out stopped. And we had to raise a lot of noise
to get them to start it up again.

Let me also say that one of the problems that I have here is the
gross exaggeration we deal with, when the chairman refers to a
massive structure of preferences, I guess immigration comes to

mind because he and I must be living in a different country. The
notion that we have a massive structure of preferences for women,
African-Americans, Hispanics in this country, is simply wrong.
The great bulk of people live their lives under-benefited or un-

touched in a negative way by such preferences. But let me ask you,
now, I want to talk about police. We talk a lot about the negatives,
we make public policy by bad stories. We have to start doing it by
good stories.

I would like to ask all of the panelists what they think the effect

of affirmative action has been on big city police departments. Let
me start with Professor Graham.
Has that been a good or a bad thing?
Mr. Graham. I don't know. I don't know anything about
Mr. Frank. OK. I'll go on to the next person. That is OK. It won't

be on the exam, I promise.
Dr. Berry.
I would like to talk about police departments. I will go back to

you with something else.

Dr. Berry. The effect has been that women who were excluded
before from even applying to be police officers have been able to be-
come police officers. According to the police chiefs organization, it

also has had a beneficial effect on law enforcement, because they
have diversity, and they have people who come from the commu-
nities where they are trying to enforcement law, and these police
officers are as efficient as they were before. We can get to efficiency
questions if you want to.

Mr. Frank. Ms. Chavez.
Ms. Chavez. It is difficult to know what the effect of affirmative

action would be because we have not had a process whereby we
Mr. Frank. You have no opinion on the subject of police depart-

ments?
Ms. Chavez. I do have an opinion. I believe it is extremely dif-

ficult to know what percentage of policemen, firemen, et cetera,
would be in place now minus affirmative action, but with anti-
discrimination laws in place. In other words, if you eliminated the
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barriers. I will say that I think that when one hires on the basis
of race
Mr. Frank. You have said that. I wanted a specific answer on

police departments, not fire departments. We only have 5 minutes.
Professor Custred.
Mr. Custred. I can tell you what is happening under the rubric

of affirmative action. We have banding.
Mr. Frank. In police departments?
Mr. Custred. Yes. You also have retroactive changing of exams.
Mr. Frank. What has the effect been on police departments? Do

you think the departments would be better or worse—^would we
have better or worse policing, or is there no effect? We are here in

the business of making public policy.

I apologize for intruding what appears to some of you to be an
irrelevant consideration. We have had affirmative action. One of
the major areas it has taken place has been police departments.
Ms. Chavez, I only have 5 minutes, I am sorry. Mr. Chairman,

I only have 5 minutes. If you want to give me extra time, fine. I

asked you a question, I gave you time to answer it. I don't want
to be filibuster.

Mr. Custred, anything further?
Mr. Custred. No.
Mr. Frank. Mr. Taylor.
Mr. Taylor. In 1970 there were 23,700 black people in police de-

partments in this country. In 1990 there were 63,855, according to

the statistics.

Now, how did that come about? It, certainly, came about through
affirmative action. The Law Enforcement Assistance Act and the
Revenue Sharing Act as administered had affirmative action re-

quirements.
I represented Renault Robinson and the African-American Pa-

trolmen's Trauma Association of Chicago along with other groups
in a proceeding before the Law Enforcement Assistance Adminis-
tration, which was then headed by Jares Leonard. At the end of
that process, they adopted affirmative action requirements.
At that time. Mayor Daley, the old Mayor Daley, was losing up

to hundreds of thousands of dollars a year in revenue-sharing
funds because he wouldn't come into compliance with the fair em-
ployment requirements a court had imposed on the Chicago Police

Department. When it got up to $1 million, he threw in the sponge
and agreed that he would follow the court's affirmative action rem-
edy. Certainly, affirmative action played a role in this.

Mr. Frank. I am struck by the fact that the critics, apparently,
have nothing negative to note with regard to its effect on police de-

partments. I say that because after the passage of the Civil Rights
Act, very little happened in police departments for several years.

We said no discrimination, but the big city police departments of

this country remained overwhelmingly white male and overwhelm-
ingly white male police departments are not as good at policing as
police departments that have female and Hispanic and African-
American and Asian-American police officers.

Because police departments that know better around reflect bet-
ter and can deal with the community do better. Women police offi-

cers have been very helpful, and there was enormous resistance.
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and I am convinced if it hadn't been for the presence of affirmative

action, if you had stuck simply with nondiscrimination and you had
to prove it, you would still have largely white police departments
and largely white male police departments.
Every police expert I know of believes that our ability to ensure

public S2^ety has been substantially increased by affirmative ac-

tion. I am struck by the fact that none of those who have a lot of

abstract criticisms to make have anything bad to say about police

departments.
Thank you, Mr. Chairman.
Mr. Canady. Mr. Hyde.
Mr. Hyde. Thank you, Mr. Chairman.
Dr. Berry, you went pretty fast and I may have misheard. Did

you use the term "lily white" in your remarks?
Dr. Berry. Yes.
Mr. Hyde. Would you tell me what the difference is between a

white person and a lily-white person?
Dr. Berry. It is just a term that is used; yes.

Mr. Hyde. Of endearment?
Dr. Berry. I said it is a term that we use in the African-Amer-

ican community. It just means white. It is a southernism and a
term we use in the African-American community. All white is what
it means, instead of just some white. It means totally white as op-

posed to partially white. If it is totally white, it is lily white, in the
way we talk.

Mr. Hyde. OK. You say on page 2 of your statement:

I, in particular, want to emphasize that although as a matter of history, the civil

rights laws were passed to provide coverage to those Americans who lack protection.

The civil rights laws protect all Americans. That protection, of course, extends to

everyone, including white males.

That is your statement.
Now, about 10 years ago, you and Commissioner Cardina Rami-

rez, issued a statement accompanying the statement of the U.S.
Commission on Civil Rights concerning Firefighters v. Dodds, and
I am quoting from your statement then.

Civil rights laws were not passed to give civil rights protection to all Americans,
as the majority of this Commission seems to believe. Instead, they were passed out
of a recognition that some Americans already had protection, because they belonged
to a favored group, and others, including blacks, Hispanics and women of all races,

did not because they belonged to disfavored groups.

Now, apparently, you have changed your mind, and white males
now are entitled to protection under our civil rights laws. Can you
explain the difference?

Dr. Berry. With all due respect, Mr. Chairman, what I said then
was correct and what I say now is correct. I am a historian. I don't

know any historian that doesn't believe

Mr. Hyde. Does
Dr. Berry [continuing!. That the civil rights laws were

passed
Mr. Hyde. I surrender.
Dr. Berry [continuing]. The civil rights laws were passed as a

matter of historical record growing out of discrimination, that it oc-

curred against all kinds of folks, African-Americans, and so on.
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There is a history of this. And what I was addressing was that his-

tory.

I also have brought with me, because I expected to be asked this,

the debate that took place at that time, including the press clips

and all the rest of it, if you want to put it in the record.

But what I am stating at this time, again, so that people who de-
liberately, in my view, sometimes fail to understand what I said,

will understand, and I have said it again, it is as a matter of his-

tory that—of course, the civil rights laws cover everybody once they
are passed. And I want to say, while you asked me, Mr. Chairman,
that affirmative action too has benefited white males.

In the history profession, we have a report which shows that be-
cause of affirmative action, when jobs were announced, recruitment
took place, the old boy network of just some people finding out
about good jobs was broken down, and ethnic diversity in our pro-
fession has changed as a result of affirmative action.

Mr. Hyde. Let me just make one more comment, not by way of
a question, but it was earlier asked about the effect on police de-
partments, and I will try to bring in some data from the city of
Chicago which seems to be a favorite here, about recent examina-
tions in which there was a great disparity in the grades, but to ac-

complish the goals of affirmative action, many people who did not
do well suddenly did well, and I am confident that the effect on the
morale of somebody who did very well and who got passed over be-
cause his skin wasn't the appropriate color, that his morale and the
morale of many like him have suffered.

And that is going on today in the city of Chicago, because it is

a matter of headlines. The mayor, the second Daley, is doing his

best to keep everything calm and to satisfy this group and this

group and this group, but in so doing there are some who have
worked and studied very hard to get good grades who find that is

not enough, they have the wrong color of skin, and that is what
these hearings are all about, to find out if discrimination can rem-
edy discrimination.
Mr. Taylor.

Mr. Taylor. Yes, Mr. Hyde; I think one of the things that ought
to be looked into is the extent to which tests are predictive of the
skills and the experience that you wish to measure.
Now, you know that in 1991, the Congress acted to restore the

decision in Griggs v. Duke Power Company, which basically said
that tests must be predictive, that they must serve a business ne-
cessity purpose.

Tests, certainly, are relevant. But they should not become talis-

manic. And that I think
Mr. Hyde. I know what you are saying and I couldn't agree

more. Some people are pretty smart and they are lousy at taking
written tests. They have a lot of talent, a lot of ability, and you
ought to look at the whole person. There is some question about
that.

If I were picking sergeants or lieutenants, I would not only look
at the written test, that would be part of it, but I would like to talk
to them and interview them and see their record and all of that.
But I ask you the question, should the color of their skin be a de-
termining factor, not a factor but a determining factor?
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Mr. Taylor. What the Griggs case said is that some kinds of
tests have a disparate impact on people who have been denied ad-
vantages in the past, black people, Hispanic-Americans, in some
cases women, and that where a test has that disparate impact, you
have to look very, very closely at that test, and if it doesn't pass
muster, then you have to find an alternative.

What I heard Mr. Frank saying a few minutes ago was that the
experience in police departments around this country is that polic-

ing has significantly improved from the time when we began to

have inclusive policies in police departments. And I would weigh
that kind of experience, and there is evidence on it, very heavily
as against the differences in test scores.

Mr. Hyde. You haven't answered my question, but it is nice
hearing from you. Your hair is getting as white as mine.
Mr. Taylor. I will continue to try, Mr. Chairman.
Mr. Hyde. Lily white. That is two words.
Mr. Canady. Mr. Watt.
Mr. Watt. Thank you, Mr. Chairman.
I think I will refrain from asking any questions to any of the

panelists other than the gentleman from California, whose name I

am not sure I can pronounce properly.
Mr. Custred, I am fascinated by the wording of this California

initiative, and I am wondering, is this the entire initiative?

Mr. Custred. No; there were seven more sentences.
Mr. Watt. Is there something in the initiative that says what

happens if in fact somebody is caught discriminating against—

I

mean, this initiative applies both ways, it applies to stop discrimi-
nation, and it applies to stop affirmative action to address discrimi-
nation, I take, so it applies both ways.
What happens if this initiative passes and somebody is caught

discriminating on the basis of race?
Mr. Custred. These laws are already on the books. Federal laws

and State laws. And nothing in this initiative overturns any of
those. So all of the laws that have been in effect before would re-

main in effect afterwards.
Mr. Watt. Well, let me ask the question again. What happens

if after this initiative passes, somebody is caught discriminating?
Mr. Custred. The same thing that would happen now if they are

caught discriminating. And you are asking me to go through and
tell you exactly
Mr. Watt. I am trying to figure out if after this initiative were

to pass, someone were to go into court and find that some em-
ployer, for example, had discriminated in employment, and they
filed a lawsuit in the court to address that, would an affirmative
remedy for that be in order directing that employer to address that
discrimination by some affirmative step?
Mr. Custred. Against that individual, yes. That is what I was

trying say before, is that if any individual is discriminated against,
it is that individual takes it to court; if the court finds in favor of
the plaintiff, then, obviously, the employer who has discriminated
against him is liable, just the way it is now.
Mr. Watt. What if a group—what if the evidence in that case

documented that this was a practice and policy that this employer
was applying to a group of people?
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I am just not going to employ any people in my plant who are
black. And I think it is rule 23, when I used to practice law, that
is the class action rule. There was a class action lawsuit filed.

Would the court still be free to give a class remedy?
Mr. CuSTRED. As I—was.
Mr. Watt. Or would each individual have to litigate that claim

as an individual?
Mr. CuSTRED. Federal law trumps State law. As I understand

the case law now, at least as it is termed by the attorney general
of the State of California, is that remedies that race can be taken
into account or sex or ethnicity in order to remedy that particular
problem within that institution, but only if it does not trammel the
rights of innocent third parties. And I think that is probably what
would happen in this case.

Mr. Watt. So you are saying if that employer over the course of
a year before the lawsuit comes to trial has employed no blacks,
has employed 500 whites, there wouldn't be the option of the Fed-
eral court to initiate an affirmative action step to address those 500
people who are already in place, is that your understanding of
where we would be?
Mr. CuSTRED. My understanding of this is that the Federal law

would then kick in, obviously, and that the Federal law does give
that kind of remedy. But what this is aimed at is it makes certain
that you don't have proportional representation as a part of hiring
or appropriation.
Mr. Watt. I am trying to figure out what it is aimed at. It seems

to me that it is aimed at a massive subterfuge. Because I can't un-
derstand what the practical effect of it would be.

I see my time is out. I just—I am baffled.

Mr. CusTRED. Would you like for me to answer that?
Mr. Watt. Yes, sir; I have been trying for 5 minutes to get you

to answer that and I am still baffled.

Mr. CuSTRED. What we have in the State university system, for

example, are hiring practices which focus on getting numbers up.
The proportional representation in the university, and this over-

rides the needs of the different departments of the university, it

overrides the interests of the students in many cases. This has
nothing to do with redressing past wrongs. This is something to-

tally different. This is what they call a diversity policy.

It just simply gets the numbers right.

Mr. Watt. What impact does it have if the prior policy has al-

ready had the effect of adversely affecting a class of people, a group
of people?
Mr. CuSTRED. The California State university system has never

discriminated against anyone. It has never been proven in court.

And they have never admitted such.
These policies of hiring preferences that we note in the California

State university system are something that have nothing to do
with past discrimination in the university system.
Mr. Frank. Will the gentleman yield?

Wouldn't your remedy ban any action of that sort even if they
had proven past discrimination? So your remedy would ban it in
either case.

Mr. Custred. Our remedy would ban it insofar as
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Mr. Frank. In either case, whatever the cause is, you would ban
the corrective action no matter what the cause was. The cause
would be irrelevant under your language.
Mr. Watt. I am not sure I understand this any better now. I,

specifically, didn't want to ask Ms. Chavez any questions. I want-
ed—I mean, this is the gentleman who drafted this thing. I assume
he understands the impact of it.

Ms. Chavez. But I assume that you as a Member of Congress as-

sume that
Mr. Watt. If I had something to ask you, ma'am, I would ask

you. I wanted to address a question so that I could try to get some
understanding of it from his perspective.

Mr. CUSTRED. Well, I have explained it.

Mr. Watt. I will be happy to ask you a question the next time.

Ms. Chavez. I thought you were asking for information. And you
simply wanted a factual answer to your question, obviously, I was
wrong.
Mr. Watt, If you would like for me to engage in some affirmative

action toward you, I would be happy to on the next round of ques-
tions. Thank you.
Mr. Sensenbrenner. Mr. Chairman, is there affirmative action

for time on this side?

Mr. Canady. Mr. Flanagan.
Mr. Flanagan. Thank you, Mr. Chairman.
I want to thank you for having these hearings today. Before I

begin, I ask unanimous consent to submit a short statement for the
record and an attachment to that statement.
Mr. Canady. Without objection.

[The prepared statement of Mr. Flanagan follows:]
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Prepared Statement of Hon. Michael Patrick Flanagan, a Representative in
Congress From the State of Illinois

Mr. Chairman:

Today we have before us an issue of escalating importance for milhons of

Americans across the country. However, it is probably in Chicago where the issue

of afiBrmative action causes the most divisiveness among its citizens.

At the heart of this firestorm in Chicago is a program designed to create a

more diverse poUce force by hiring more blacks, women, and other minorities

throughout the department, especially in leadership positions. A pohce department

which reflects the multi-culturahsm of the City, of course, is a worthy goal.

However, the question is can a program, no matter how well intentioned, be truly

successful without infiingiag on the fundamental rights of all to fair and equal

treatment under the Fourteenth Amendment? To be honest, Mr. Chairman, I have

my doubts.

Mr. Chairman, let me share with you and the subcommittee a story of one

person who has seen the harmful effects of reverse discrimination: Sergeant James

McArdle, an 18-year veteran of the Chicago Pohce Department spent days studying

for an exam his superiors said would determine which sergeants would be promoted

to heutenant and have their salaries raised by about $6,000 a year.
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After receiving his test scores, Sgt. McArdle was delighted to discover that

he finished 56th out of 765 sergeants who took the exam. But when 67 promotions

were announced on March 17th, he was not among them. Instead, 13 promotions

were given to sergeants on the basis of "merit" rather than test scores. Those 13

sergeants ~ five white, five black, and three Hispanic ~ along with 54 of their

colleagues who had the highest test scores, are now being trained for their new

positions. On the other hand, Sgt. McArdle, with the support of the Chicago

branch of the Fraternal Order of Pohce, has filed suit to overturn the decision by

PoUce Superintendent Matt Rodriguez to promote those 13 sergeants on the basis of

merit. Frankly, Mr. Chairman, I cannot blame him for challenging this pohcy.

I am sure Mr. McArdle is not the only person to experience the downside of

Federal, State, and Municipal afBrmative action pohcies. I also know Chicagoans

are not the only people in America coping with these moral questions. With this in

mind, I anticipate an informative and thought-provoking hearing today.

Mr. Chairman, before I yield back my time, I would like the thank you for

scheduling this hearing today and not ignoring this controversial issue.

Mr. Chairman, I ask unanimous consent that I may be allowed to include into

the Record an article fi-om Newsweek titled "Battleground Chicago (Report fi-om the

Front: How Racial Preferences Work ~ or Don't)."
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Battleground
Chicago
Report from the Front:

How raeial preferences
really work—or don't

THE
GERMANS AND

the Irish came first.

Then the Italians and

the Poles. White eth-

nics were Chicago,

really. They walked the beat,

collected the trash, built

the city. But Chicago's most

controversial migration hap-

pened later, during and after

World War II. Hundreds of

thousands of Southern blacks, fleeing en-

forced segregation, moved in. And Chicago,

after absorbing so many other newcomers,

resisted. The stage, famihar in cities both

North and South, was set: standoffish whites

and shut-out blacks. Mayor Richard J. Daley,

whose 21-year reign began in 1955, kept Afri-

can-Americans out of his legendary machine,

closing off contracts and patronage jobs.

Then came another era, one first of civil

rights, later of quotas and set-asides. And
blacks tried to regain lost ground— some-
times at the expense of whites.

The state of affirmative ac-

tion in Chicago— long-frus-

trated blacks, newly frustrated

whites— tells us much about

the escalating national debate

over racial and gender prefer-

ences in American life.

As always, it is a debate

where both sides have a point,

yet passionate polemics from

the right and the left fail to

explain how affirmative action really works.

To cut through the tangle, Newsweek exam-

ined four Chicago institutions (the city pohce,

a university, a minority contractor and a ma-

jor company). At times, affirmative action

means rigid quotas, which are simultaneously

effective and destructive. In some cases, the

profit motive drives aggressive minority re-

cruitment. In others, success results only

through an unusual convergence of impossi-

ble-to-legislate himian factors. Here are the

real faces— the real winners and losers— be-

yond the pohtical caricatures.

26 Nf VSWEEK APRIL 3. I995
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The Police: Minority numbers are up,
but getting tiiere turns cop against cop

OF
THE 4 700 CHICAGO POLICE OFFICERS WHO TOOK THE

sergeant's exam last year. 43 percent were Aftican-Amer-
ican. Yet only five of the 114 cops who won promotion
were black.

Why so few? Some white pohce officers said years of
police hiring preferences had created a class of black and Hispanic
officers who just weren't as talented as the whites Blacks coun-
tered that the test itself was biased -and that the graders were
racist. Gerald Hamilton, a college graduate with 10 years on the
force, spent nearly six months getting ready for the exam, joining a
study group at night and investing $100 on outside testing materi-
als. After the test's first two parts -a written section and an
"in-basket" exercise that simulates on-the-job decision making-
Hamilton ranked 313th. which was high enough for promotion.
Then came the tape-recorded orals. Says Hamilton: "All of a sud-
den, my black voice is on that tape-and my number falls to 1,000."

In the old days. Hamilton might still have made sergeant. From

1976 to '88 Chicago operated under a court-ordered affirmative-

action plan that imposed rigid quotas on hiring and promotions.
The quotas angered white cops, provoking litigation and causing
dissension in the police department that remains today. "It's a
racial tinderbox, " says a former aide to Mayor Richard M. Daley.

But by another measure, race and gender preferences in the
Chicago police department have clearly worked Since 1973 the
force's share of minorities (mostly blacks and Hispanics) has
jumped fi-om 17 to 37 percent, and the cadre of women officers has
grown from 1 percent to 17 percent. Diversity has helped relations
with the black and Hispanic communities; it may even have avert-

ed some Rodney King incidents. The experience of the Chicago
force— more minorities and more racial tension— raises an essen-
tial question about affirmative action: what is success?

The need for affirmative action in city employment is a legacy of
the mayor's father, the late Richard J Daley, and his patronage-
based machine. "Our police and fire departments in the 1970s were
closed clubs." says Judson Miner, the top city-hall lawyer in the late

'80s. "You got in based on who you knew. " "The Justice Department
sued, and in 1976 a federal judge ordered that 42 percent of all new
hires, and 40 percent of allflfficers Qr^i^ted to sergeant, had to be
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While the nation's

four-year schools on

the whole have made
mariginal improve-

ments since the 1970s.

Northweslem's black

enrollment has

actually declined

Black tS
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nationwide, oniv 1.644 got combined scores of 1200 or better on the

SATs, and only 8.256 scored between 1000 and 1200,

The shortage of high-scoring black kids forces colleges to com-

pete for minority applicants— and in recent years. Northwestern

has been outhustled by schools like Duke (8.8 percent black).

Michigan (8.4 percent) and even by the University of Illinois (71

percent). The high cost of higher education plays a part. Northwest-

em. the only private school in the Big Ten. costs upwards of

$22,000 a year, and restricts grant aid to strictly defined financial

need. Some of its competitors, though, offer "merit" scholarships to

high-scoring black kids. Competition from historically black col-

leges and universities is increasing. Four years at a highly competi-

tive, majority-white institution like Northwestern can be stressful.

Many blacks choose majority-black schools instead.

And the Northwestern campus is no one's vision of interracial

coUegiality. Blacks and whites eat at separate tables and lead

separate social lives, as they do at most big schools Virtually all

black undergraduates belong to a ^oup called For Members Only

(FMO). which is both a social and a poUtical organization. When
FMO staged a silent march to protest alleged misconduct by cam-

pus police last spring, the reaction from many white undergradu-

ates was something like a shrug. One black undergraduate de-

scribes race relations as "a cold war." A 1986 white graduate puts it

differently: "I don't remember any overt racial hostibties. You need

a certain amount of contact to have hostilities."

Affirmative action at Northwestern has never been easy. In 1991

a campus conservative publication called The Northwestern Re-

view claimed that the median SAT score for black students was 100

to 150 points below the NU undei^raduate average, which was

then about 1270. Rebecca Dixon takes issue with the charge that

NU is being "unfair" to other groups by admitting blacks with

lower scores. Dixon says NU's black students can and do compete

academically—and that fully 79 percent graduate, which is the real

bottom line.

The reality ofminority admissions, at Northwestern and many of

its competitor institu-

tions. is marketing, not

quotas, (The mere fact

that Northwestem's

numbers are slipping

seems to show there is no

quota there.) First, NU
buys a list of black high-

school seniors who
scored over a certain level

on the SATs. School offi-

cials won't reveal the cut-

offpoint. But the ballpark

figure for this year's Afri-

can-American "prospect

pool" is U.OOO kids na-

tionwide, and that num-
ber suggests a cutofT

somewhere around l.CXJO.

The admissions office di-

rect-mails NU brochures

to all U.OOO and sends re-

cruiters to 74 high schools

around the country for in-
»oiti»cE conm *u\

terviews After all that.

NU this year got 565 ap-'

plications from blacks — but its "yield" next

fall will probably be only about 120 blacks in

an enteringclass of l.SSO.

If the university wants to reverse the

slide in its black eru-ollment. it could offer

more generous financial aid or lower the

culoffpoint.orboth It could also offer (utonng or remedial

to black students whose preparation for college-level work is less

than complete. None of these options is likely to be popular at a

school that is aggressively moving up in the pecking order of
American higher education, and it is not clear that Northwestern
will change its pohcies at all. But its dilemma suggests that affirma-

tive action has met the law ofdiminishing returns—and that Amer-
icans more than ever should turn to fixing their public schools.

The Contractor: Minority businessmen
need white escorts to get in ttie door

Co
ONSERVATIVES DEBIDE THEM AS CROSSLY PREFERENTIAL
treatment for nunorities. liberals scoff that they're welfare

for fat cats—and Bill Clinton says minority set-asides are

|one form of affirmative action that may have to go But
Larry Huggins says set-asides are the main reason for his

the Chicago building trades, and he is a guy who should
know. Now 45. Huggins grew up in a single-parent family and
never went college. He started out in the 1970s as a painting

contractor on Chicago's South Side, went bankrupt and fought his

way back. Today his firm. Riteway Construction Services. Inc.. is a

S14 million-a-year roofuig. painting and concrete-pouring business

with a S3.5 million payroll and 120 employees "Now is not the time

to cut out affirmative action." be says 'We're just getting to the

point where we're about to make a difference"

The Larry Huggins story contains two lessons that may sur-

prise both critics and supporters of minority set-asides. The first

is that set-asides can help a shrewd, determined black man rise

from economic marginality to more-than-modest success. The
second is that a good set-aside program consists of much more
than dumping preferential contracts on people of color Huggins

and Riteway had little chance of success without an effective

Blue Collar
The number of minor-

ity- and women-owned
construction firms in

Chicago grew dramab-
cally during the 1960s,

just as it did through-

out the rest of the

country.

Conitructlon flrnn
OOTMd by fnlnorttlM

us CHICAGO

1972 5M75 573

1987 107,650 1.650

Construction firm
owned by womon

U S CHICAGO

1972 14.684 MO
1987 94,306 1,610
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4896 approvs of

government

a£enct«s setting

aside b% to 25% of

their contracts for

minority-owned

businesses

44% disapprove of

that policy

"mentor-prot^g^" relationship with a white-

owned Chicago company, Tribco Construction

Co. Tribco and its president, Robert McCollam,
provided Riteway with technical advice, hands-

on supervision and crucial support in its deal-

ings with the banks.

McCoUam's business motive was simply to

keep a share of city contracts under the set-aside

program. But his decision to help Huggins was
based on a working relationship that dated back

to 1978. "Larry was one of the most cooperative

guys I ever met. as far as his work as subcontrac-

h"i-^^i9m'"''
^^^ went." McCoUam says. "He always got the

job done on time, never griped. I thought, who
'

' better could we find?"

That three-year mentoring relationship ended in 1991. and Hug-
gins is on his own today He and Tribco still do business: they are

partners in a joint venture to pour the concrete for an expansion

of the Chicago Board of Trade. But TVibco does business with

Riteway's competitors, and Riteway does business with Tribco's.

Huggins now has S16 million worth of

work lined up for 1995.

He also has a ready answer for those

who say set-asides are charity for the

black middle class. Huggins takes pride

in the fact that fully $2.5 million of his

$3.5 million payroll went into Chicago's

black conununity. Thai's trickle-down

economics. But given that his lowest-

paid workers get 3900 a week and full

union benefits, the trickle is nothing to

sneeze at. "We don't turn around and
discriminate against white workers."

Huggins says. "I feel I have a moral

responsibility to train people from our

community, but the bottom line is, your
best work force is a diverse work force.

They could care less whether they work
for a black hrm, a Hispanic firm or a

white Arm." Contracting is a tough-g<iy

business, and through the '70s neithef

the big construction firms nor the

unions were pre[>ared to give anything

away to blacks. Some still aren't: a con-

struction-industry spokesman recently

charged that the use of minority and
women's firms drives up costs on city

projects. It probably does— set-asides

short-circuit true competitive bidding.

But supporters of the program say the minority Arms' share of the

pie is small, and the city makes no apologies. "We don't care what
Clinton does." says Gcry Chico. Mayor Richard M. Daley's chief

of staff. "We're not going to change a thing." Vern e Smith

The Corporation: Allstate saw the light

when it started following the money

RON
McNEIL, THEN A YOUNG Bl^CK EXECUTIVE, WILL

never forget his first day at Allstate Insurance in 1976. In

those days, being an "Allstater" didn't just mean you
worked for the nation's second largest insurer. It also

meant you were virtuaUy always a white, male, spit-and-

polish suburbanite. Women who were with the company were not
permitted to smoke at their desks. In the cafeteria the men sat with
the men. the women sat with the women and the minorities . .

.

well, you get the picture. "I was told by one guy that I'd never make

It at Allstate," McNeil remembers, "because I didn't play golf."

Since then, Allstate's work force has changed—and with it, the
company's corporate culture. Like most American companies dur-
ing the last two decades, the Northbrook, lU.-based firm (annual
revenues: $21 billion) has painstakingly increased the number of
minorities and women on its staff— sometimes angering white men
who are passed over But what's most striking about Allstate's

affirmative action is that It wasn't forced by law but by the compa-
ny's search for new customers in a highly competitive industry.

Tb^ttlonal marfuts: In the 1970s. Allstate had a problem. Insur-

ers were saturating the traditional, largely white rural and subur-

ban markets. Hunting new sales, the company focused on cities—
especially the burgeoning minority working and middle classes.

And selling insurance in minority nei^borhoods, the company
figured, was a job particularly well suited to minorities, just as

selling insurance in the suburbs was best done by hometown agents

who knew their customers from Little League and the Lions Club.

So Allstate stepped up recruiting at black colleges. Managers
were bombarded with semiiuu^ about the virtues of minority hir-

ing. In the 1980s the company voluntarily set aside one third of its

White Collar
It may have caused

some hard feelings, but

Allstate's self-imposed

diversity program has

changed the loc^ of its

work force at a &ster

rate than the rest of

wfaite-coUar America

ARttata woriwrv, by race
1975 1995

White t7JX 76.5X

Black %A 1U

White 913% aB-TX

Black 7.7 1U

promotions and a number of entiy-level hires (depending on an

office's location) for minorities and women. The results: the num-
ber ofblack agents doubled, from 5.3 percent in 1975 to 10.6 percent

today. Companywide. black employment rose from 9.5 percent to

15 percent. And 25 percent of the company's officers are women or

minorities today, com[>ared with a paltry 1.7 percent 20 years ago.

While other corporations' bouts with affirmative action have

been more rancorous, such numbers have been good for Allstate.

The company is now the No. 1 insurer in New York City

and, tellingly, in Chicago's black community. That's because

of people iLce Cheryl Green, a Chicago South Side native who
came home five years ago to peddle Allstate. She immediately did

a brisk business with old friends and nei^bors. Last December
she sent out a direct-mail brochure featuring a photograph of

herself; the response has been tremendous. She now ranks in the

top 1 percent of sales agents nationwide. "If there was a white

agent across the street." says Green. "I think I'd gel most of

the business because I'm an African-American in an African-

32 tP«IlJ. 1995
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American community . . . and African-Americans want

to support one another"

But on their way to divei^ity. the "Good Hands"
people have occasionally dropped the ball. In 1976 the

company was slapped with a class-action lawsuit hied

on behalf of 3,100 women claiming that Allstate system-

atically underpaid its female agents (Some women
were paid $175 less per month than men in the mid-

70s.) The company, admitting no wrongdoing, settled

the case for $5 million. Last year the company was

accused of redlining— rehising to sell or overcharging

for insurance — in minority neighborhoods in Atlanta,

Chicago. Milwaukee and Louisville. Allstate denies the

charges, adding that its heavy presence in urban mar-

kets leaves it open to redlining accusations. (Though "''<:" '3n

unrelated. Allstate is caught up in another controversy
""^"^

about hiring a consultant who used Church of Scientology methods

to train agents.)

Affirmative action's winners are obvious: those the company has

hired and promoted. The losers are the white males — some medio-

mPJJgl^^^^l "^' some talented—who would have risen faster under
the old regime. They include respected Allstate execu-

K% think blacks' tives like Andy Flieder. who says that if it weren't for

status In the affirmative action he probably would be an officer of

workplace would the company today Though he supports the principle of

stay about the diversity, that hasn't stopped the soul-searching-and
same without '''^ "l"'*' torment—when he's been passed over for

afnmiatlve action
promotion. "It's easier to rationalize that someone got a
job because of some preferential treatment. " he says.

30% think It would Tvedonethat. and so have others at Allstate."

got worse; 1996 The disappearance of government-sanctioned af-

thlnk It would firmative action could have Utile consequence if com-
gat better panics realize what Allstate realized: hiring and
THE ^n.s^^EIK POLL promoting minorities can be good for the bottom line.
MAUCH J3 14. 1995 "Diversity is a business issue, not a social issue.""^^^^

at Allstate." says Ron McNeil. He should know. He's
risen to be the company's highest-ranking black. And what about
that advice he got 20 years ago? "I still don't play golf." he says.

Not that it matters anymore Because today he sits on the compa-
ny's board of directors. Peter Ansen

How to Help the 'Truly Disadvantaged'

IN
RECENT CLOSEt>-DOOH

meetings, Bill Clinton

and Al Gore have put a

challenge to some of the

nation's top policy ex-

perts: are there ways minor-

ities can advance in life with-

out racial preferences? Among
the most influential of these

presidential advisers is Wil-

liam Julius Wilson, a liberal

professor from the University

of Chicago, who has long

viewed affirmative action

with suspicion. Wilson argues

that current policies mostly

benefit well-educated mem-
bers of the black middle class.

The "truly disadvantaged," as

he calls them, have not been

helped nearly as much.
Years before affirmative ac-

tion was in jeopardy. Wilson

advocated race-neutral poli-

cies to alleviate inequality by

getting the disadvantaged—of
all races— into good jobs. His

ideas, drawn fi-om years of

research into Chicago pover-

ty, get at crucial factors—
some profound, some strik-

ingly mundane— often over-

looked in the debate over

affirmative action:

Shuttle buses. There are

low-skill jobs available for the

urban poor. The problem is,

the jobs are often in suburban

industrial parks, and it's tough

for appUcants to get to such

places from the inner city.

Subsidized car pools, shuttle

buses or new pubUc-transit

lines would help connect the

very poor with jobs.

Teach English as a job skill.

Ci^ schools rarely treat Ian-

how to be articulate.

Make malcontents hit the

road. Young black males often

complain that today's service-

sector jobs, such as taking

telephone orders, demean
them. Those workers often

Sense and solutions: Chicago's WUUam Julius Wilson

guage and grammar as essen-

tial lo economic advancement.
"English and all that ain't real-

ly necessary in the job mar-
ket," a data-entry clerk told

Wilson's researchers. But all

service-sector jobs and even
most manufacturing jobs re-

quire better communications

skills than did low-wage jobs

of an earlier generation. Tu-

toring prt)grams should worry
not only about occupational

skills like welding but also

about teaching young people

don't do a very good job any-

way: both black and white em-
ployers complain that they

have bad attitudes. Rather

than forcing rebels into have-

a-nice-day-type jobs. Wilson

suggests training them for

work that offers more inde-

pendence. Two likely targets:

long-haul trucking and the

construction trades.

Oont sniff at kiw pay; Inner-

city youths are often so isolat-

ed from job markets that they

don't know how much the

I

rules have changed since their

parents first looked for work.

One common misconception

is that the job with the highest

starting pay is the best job.

since the seniority system will

inflate the wages once you're

in the door Wilson

says job counselors

should teach young
people that employers

reward performance

over seniority. And
hauUng oSice mail at

IBM offers more
chances for advance-

ment than a better-

paying job in a

foundry.

Put career ahead of

sex Teen pregnancy

all but dooms the job

prospects of most

young women. Wilson

has found that ifyou

get teenage girls to fo-

cus on their careers as early as

ninth grade, they're less likely

to have babies That's because

they may not be inclined to

throw it all away if they have

some real sense of what "it"

might be. At Chicago's all-

black Fenger High School, a

two-yearold program empha-
sizing schoolwork as a means
toa good job— not just gradua-

tion— has had dramatic re-

sults. Not one of the girls has

become pregnant.

John McCobmick
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Mr. Flanagan. I have a question for the entire panel. I want to

go back to the pohce again, with Mr. Frank and Mr. Hyde's earher
commentary.
Let me give you some facts of what happened in Chicago and

what is currently being litigated. There were 67 promotions to be
made from sergeant to lieutenant in the city of Chicago system. All
but about 20 percent were made based on the test scores and other
criteria resulting in a total test score. The bottom 20 percent were
cut off and the remaining approximately 13 promotions were made,
5 white, 5 black, 3 Hispanic, the racial mix of Chicago.

Surfacely, this looks like a quota being imposed on 20 percent of
the promotions to give a racial mix to the recommendations so that
it seems that a racial equivalence is being hired. Sergeant McArdle
finished 56 on this point system and is in that bottom 20 percent,
and is currently suing. The Fraternal Order of Police has joined
him.
My question for the panel is, these 13 who were hired on the

basis of merit, and that is what it was called, these were merit pro-

motions even though their test scores were far below the 56 in

front of them, is this not a quota system? And is this what affirma-
tive action wants to do?
The goals of hiring good people for good jobs that are qualified

and are also of color because they have been denied in the past a
worthy and laudable aim.
But to have the color or the racial mix of the community be the

governing aspect in at least in this case a percentage of hiring ap-
pears to me to have the opposite result of the reason affirmative
action was started.

Let me start with Mr. Taylor and work our way down. Have we
not got a quota here? Is this a good thing?
Mr. Taylor. Not to my knowledge, Congressman Flanagan. First

of all, by way of background, I think if you want to look at this case
carefully you should look at the background and the history and
the exclusion of minorities from the Chicago Police Department for

many, many years, against which the current remedies are being
employed.

I think the question is whether the system that has been adopted
by the authorities in Chicago is yielding police sergeants or lieuten-

ants who are qualified to carry out the duties of their office.

Mr. Flanagan. Mr. Taylor, my question is much simpler. Is this

a quota system?
Mr. Taylor. I will answer it directly. It is not a quota system.

I do not know of any predetermined number of people that the Chi-
cago Police Department is endeavoring to have in these positions.

Nor do I know or believe that the Chicago Police Department is en-

deavoring to put in these positions anybody who is not qualified to

carry out the job.

If you had those facts, then you would have a quota system, but
do you not have those facts, at least not until a court determines
that those are the facts, and I think it will play out in the judicial

system in a way that will fairly protect everybody. But you do not
have a quota system.
Mr. Flanagan. You may be right, it may play out like a quota

system, but if it looks like a duck and walks like a duck and talks
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like a duck, it sure is a duck. If you cut off 20 percent and hire

on the racial mix of the city, apposite to the other scores that were
given, if you take the top 56, cut out the bottom 20 percent, it looks

like you are trying to bleed in a quota to a certain percentage level

of the police force. Maybe this is a good thing, maybe it is a bad
thing, I don't know. I am just trying to identify it.

Mr. Taylor. You did not say there was a predetermined
level

Mr. Canady. Will the gentleman yield?

What do you think a quota is? Would you define quota?
Mr. Taylor. I think a quota, in this context, is using race or eth-

nicity or gender to determine that you will have a particular per-

centage of a particular group in a job that is unrelated to their

qualifications to carry out the responsibilities of office. The court

said in the Bakke case, the court said in other cases, you cannot

separate out a group and say we are reserving 16 places for His-

panics or blacks or someone else.

And I have no information that

Mr. Flanagan. The fact that it came out after as opposed to be-

fore does not change it as a quota.

Let's go to one more panelist with your indulgence, Mr. Chair-

man.
Mr. Graham. I don't think asking whether it is a quota system

or not is the right question. We have been arguing that way for 20
years. I think the question is whether it shows a group preference

and why, and what that means.
Frankly, on the police question, I have S3mipathies toward Mr.

Frank's position, for reasons he expressed. I don't know enough
about the Chicago position. I have just read the newspapers.
So I won't judge that. But I think there are circumstances when

the preference because of group membership is the right preference

and that we need to have blacks and other minorities and women
on our police forces.

I think the larger question, though, is the problem of designated
groups bringing a presumption of disadvantage. That is what we
have had. An automatic presumption of disadvantage, when what
we have had in fact is success over time so that the black middle
class has tripled since 1960, the underclass has gone down, so we
have wide variations within groups over prosperity, and yet we
automatically—let me just give you one example, if I may. It is

about an Indonesian woman whose name was not disclosed who
migrated here in the 1980's and applied to the Small Business Ad-
ministration for help under the SBA's affirmative action program.
Mr. Flanagan. Mr. Graham, what does this have to do with the

police department? I was seeking out some questions in regard to

this particular—and I am way over time.

Dr. Berry.
Mr. Canady. We are being very liberal with the time today, but

I think we have gotten a little more liberal. There will be an oppor-
tunity to respond.

Dr. Berry. Can I have 5 of your seconds?
You said this guy made 56 on the police exam? How come he

only made No. 56? What was wrong with him? Why was his score
so low?
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That is all I want to know. Thank you.
Mr. Flanagan. Thank you. There were 700 and some odd who

scored below him.
Dr. Berry. 56. My goodness.
Mr. Serrano. That is not off of my time, is it?

Mr. Canady. You will get extra.

Mr. Serrano. Let me ask all five of you a question.

Am I assuming correctly that you came here today because there
was a hearing on affirmative action and you believe that at the
root of the issue of affirmative action today, in this last couple of

months, is in fact the issue of how affirmative action programs are
conducted? Am I assuming that correctly? Is there anyone who dis-

agrees with me?
Dr. Berry. I disagree with you. I think the hearing is about poli-

tics. I think the hearing is not about facts. I think the hearing is

not about what is really happening. I think it is about politics.

Mr. Serrano. I hate to break your heart also. There would not
be a hearing today if affirmative action had not become a hot but-

ton issue to scapegoat, to pinpoint, to bring back feelings that have
perhaps left us for some time or at least have been hidden for some
time. And affirmative action is an excellent way, for 30 seconds on
the 6 news, to say that something is wrong with the society, and
that what is wrong is that white males are being hurt by some col-

lege student who got to go to college in California, or some Latino
who may apply for a job somewhere in Brooklyn or for the Federal
Government.
And if any of you really believe that you are here because of af-

firmative action, I think you really should do a lot of homework.
You are here because, as it was in the 1950's and 1940's and
1930's, we now have a couple of ways to scapegoat people in this

country and to begin a class war again and a racial war.

Whether or not that works and whether or not the people who
are being hurt the most will take up the fight remains to be seen.

But, for instance, I would ask people, where are the millionaires in

the African-American community and in the Latino community
that have ripped off all these white males for the last 30 years? I

don't see them. Does the preference
Ms. Chavez. Do we ever get to answer your questions?

Mr. Serrano. No, and unless you stop interrupting me, you may
not answer at all. Believe me, I am amazed, Ms. Chavez, that you
and I come from similar backgrounds and disagree on so much in

life. But I guess that is the beauty of being alive.

I also wonder how many college students in the minority commu-
nity have graduated at the expense of some white student never
graduating. I don't know that anybody has those figures, because
I don't know that white students are kept from appearing in col-

leges.

The life I live, the world I live in, when I go to the House floor,

I see mostly white males. When I am interviewed on a daily basis,

and I am lucky it is on a daily basis, it is mostly by white folks.

When I go before a TV camera, most of the people around the TV
camera, nice people that they are, are white.
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I don't understand what the complaint is about. What is it that

has gone wrong and how many people have been hurt? And I will

ask one question, to the first gentleman.
You said very bravely, and I know you said it not to be sarcastic,

that you identify yourself as a white southern male. Do you believe

that white southern males have accepted integration and the legal-

ity behind that fully?

Mr. Graham. I think white southerners have accepted long ago

the Civil Rights Act and nondiscrimination. If you mean by accept-

ed integration in schools, nowhere in the country have we had very

successful integration in schools. I don't think whites in the South
differ particularly. But that is an entirely different and complicated

question.
Mr. Serrano. No, it isn't, it really is not, because I believe there

are whites in the North who haven't accepted the way society has
changed or in the West or in the Southwest or anywhere in this

country. And when someone comes and tells them the reason you
may not have two cars in the future but rather one is because
something happened in this society giving preference to those peo-

ple, that has taken one car away from you. And if your son has a

more difficult time finishing college, perhaps because of his grades,

somehow we will find a way to tell you it is because someone else

took a seat that maybe would have made his grades higher.

I would submit to you, sir, that we have not truly accepted inte-

gration—the only place we have accepted it, which we always hold

up, is in the military, and that is because it is acceptable in this

country to serve and to die for your country regardless of what
color you are. Other than that, I am not sure that we have accept-

ed anything at all.

Ms. Chavez. I could just respond, Mr. Serrano, very briefly, be-

cause you asked specifically whether or not we believe that there

are any people who suffer. And I will use a personal example.
When my son graduated from high school, my oldest child grad-

uated from high school, he received offers of substantial scholar-

ships from a variety of institutions, one of them a private college

in Pennsylvania, which, if my recollection is correct, was about a
$25,000 a year scholarship.
We live in one of the most affluent communities in America. He

has never faced a day of discrimination in his life, and indeed his

ethnicity is only one-quarter Hispanic, yet that university, sight

unseen, without his having applied, simply on the basis of receiving

his SAT scores—because he probably checked the Hispanic box at

the bottom of the SAT's—that university was willing to give him
on the basis of that little box, that little check, a $25,000 a year
scholarship.
There are children in the State of Pennsylvania
Mr. Serrano. Did he take it?

Ms. Chavez [continuing]. There are children in the State of
Pennsylvania, white children of unemployed steelworkers, children
of immigrants from Poland and Italy and elsewhere, who do not
have those advantages and who are substantially more disadvan-
taged economically and socially than my son.

And do I think it is wrong for my son, on the basis of one-quarter
Hispanic ethnicity, to be given that kind of preference? Yes, I do.
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And you will be pleased to know we turned down all the scholar-
ships offered.

Dr. Berry. May I comment on that? I want to comment on Ms.
Chavez's—I am in Pennsylvania, and in point of fact, if

Mr. Canady. Would you please suspend for a moment? I would
appreciate it.

The members of the audience, we are pleased to have you here,
but if you would please refrain from any reactions to the Members
or to the members of the panel when they are making statements,
we would appreciate that very much.

If you would like to continue, you may continue.
Dr. Berry. Excuse me, Mr. Chairman. I was only about to say

that in Pennsylvania, if there are poor steelworkers or unemployed
anybody whose children need to get into college and they are ad-
mitted to it, there are scholarships available, there is student aid
available. In fact, the institution where I am from, we have need

—

blind admissions so if you get admitted, you can get funded.
So this issue of contending with the unemployed steelworker up

against the black guy who got in or the Latino—and it is up to ev-
eryone, if they can afford to pay for their children's education, and
they are offered scholarships and fellowships, it is in their best in-

terests and we would expect them as a matter of ethics not to.

What this school was trying to do was to increase diversity at
that school. If your son can pay for it, that is great. If he couldn't
have paid for it, that is great. But there are not thousands of un-
employed steelworkers' children and Italian firefighters' children.

We have Federal student aid programs; colleges and universities
have grants and scholarships available. They are not pitted one
against the other.

Mr. Frank. That was a purely private university. There was no
government involved in that.

Ms. Chavez. The particular incident
Mr. Frank. It had nothing to do with the Government.
Ms. Chavez. There were other public institutions which made of-

fers.

Mr. Canady. Mr. Sensenbrenner.
Mr. Sensenbrenner. Thank you very much, Mr. Chairman.
I have been on this committee for a long, long period of time and

perhaps I have got an institutional memory which term limits

would wipe out, as does Mr. Hyde. Mr. Hyde and I, I think, have
matured into majority status, and I notice, Ms. Berry, you are ma-
turing as well, because Mr. Hyde did point out that your statement
today said that protection goes from the civil rights laws to white
males, which was in direct contradiction to the statements that you
made in testimony before this committee 11 years ago. So, welcome
to the American Association of Unretired Civil Rights Debaters. I

have a question of members of the panel.
In my hometown in Milwaukee we have a pioneering parental

choice program, where the State gives money—vouchers, if you
will—to parents who enroll their children in private schools as a
way of getting out of the Milwaukee public school system.
According to the most recent statistics, in the Milwaukee public

schools, low-income children have a 15-percent graduation rate.

And please note that Milwaukee has been under a mandatory
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school busing order for the last 20 years. In the private schools

that utilize the choice program, they have a 95 percent graduation
rate. The Wisconsin State auditor reports that 95 percent of the
children in the choice program are black or Hispanic.

Isn't this preferable to race-based affirmative action?

Mr. Taylor. I will take a crack at that, Mr. Sensenbrenner. If

there were a hearing on choice in the public schools, I think there

are a great many things that could be said. One is that private

schools have and continue to have the advantage of being selective

in their choices of students.

Mr. Sensenbrenner. That is not the case in Milwaukee, because
there is not a discrimination provision that applies to the schools

that receive the State vouchers.
Mr. Taylor. For example, in Milwaukee these private schools got

a dispensation that they would not be responsible for educating
children who have special education needs. If they can't be
Mr. Sensenbrenner. You are not answering my question. My

question is, isn't the choice program better than affirmative action

given the fact that the choice schools have a 95-percent graduation
rate amongst poor children or children from poor families, and the
public schools have a 15-percent graduation rate amongst children
from poor families?

Now, the difference in that, Mr. Taylor, honestly, cannot be at-

tributed to the number of special education children, because no
school district, including Milwaukee, has got 80 percent of the chil-

dren in special education programs.
Mr. Taylor. Let me say, since we are not going to settle this one

today
Mr. Sensenbrenner. Then maybe we ought to go on to other-
Mr. Taylor. Let me answer your question. Unless you don't

want to let me answer your question, I will answer your ques-
tion

Mr. Sensenbrenner. Excuse me, sir. I am adopting the Frank
rule when people say "I don't want to answer." Why don't some of
the other panelists answer in my 5 minutes.
Mr. Taylor. No, Mr. Sensenbrenner, I will address your ques-

tion.

Mr. Sensenbrenner. The Frank rule applies to Democrats and
liberals

Mr. Frank. You didn't hit the table hard enough.
Mr. Taylor. I will answer your question in this fashion. Dealing

with discrimination and segregation and the denial of adequate re-

sources in the public schools or in the private schools is a major
task that we all face, and if the country faced up to that task, then
to answer the question that the chairman asked a while ago, we
would be closer to the day when we would not need race-conscious
or gender-conscious action. Even with continuing discrimination,
the fact is that we have closed the gap—I am not sure you were
here when I testified.

My initial testimony was that we have closed half of the gap be-
tween black children and white children. I do not think we ought
to abandon the policies that are leading to closing the gap. Is that
responsive to your question?
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Mr. Sensenbrenner. No, it isn't. If this were the O.J. Simpson
trial, your response would be stricken as nonresponsive to the
question that was asked. The question that was asked is, is the
choice system of success preferable to race-based affirmative action.

And I see that my time has expired.

Mr. Taylor. The answer is no.

Dr. Berry. I have an answer to your question. I agree with you.
I am in favor of choice schools and I think they are wonderful as
long as everybody has a choice. And my problem with them is too

few people do, and even in Milwaukee, they only apply to a few
kids. That is my only problem with it. Yes, it is better than
Mr. Sensenbrenner. Governor Thompson is trying to expand

the choice program and the teachers union lobby is vigorously op-

posing it.

I yield back the balance of my time.

Mr. Canady. Mr. Conyers.
Mr. Conyers. Mr. Chairman, I ask unanimous consent to include

an opening statement that would have been made had I been here.

Mr. Canady. Without objection.

[The prepared statement of Mr. Conyers follows:]
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Prepared Statement of Hon. John Conyers, Jr., a Representative in

Congress From the State of Michigan

As we begin this inquiry into the role of affirmative action in

opening up the doors of opportunity to minorities and women in

America, we should be careful to insist that those making the case

against this policy support their arguments by hardfacts and careful

analysis rather than sloppy thinking and casual anecdotes.

Unfortunately, affirmative action has become the scapegoat for

the anxieties of the white middle class, some of which are real and

some of which are fantasy.

What is real is that many Americans of all races are troubled by

the absence of well-paid, secure jobs, which have been harder and

harder to find. The unemployment rate was 4.5% in the 1950's and

1960's, rose to 6.2% in the 1970's. and climbed to 7.3% in the

1980's. In the 1990's the jobless rate fell to 6% but pay is less.

23-373 96-5
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But what is also true is that minorities and women are not

crowding white men out of the workforce. By any measure, white men

straddle the workplace like a colossus. In construction, white men are

85% of the supervisors, the same rate as in 1980; in the media, they

hold 90% of the top jobs; in law firms, 86% of the partnerships; in

college, 85% of the tenured professorships; in the private sector, 95%

of the better-paying jobs. The weekly earnings of white men were 33%

higher than any other group in 1992.

The well-documented conclusion of the Federal Glass Ceiling

Commission is that white males have insulated themselves within a

culture that is closed to everyone else. To be blunt about it, women

and minorities are excluded by the prejudices and entrenched

stereotypes of white males that persist despite three decades of civil

rights laws. Affirmative action 's supporters do not need to invoke the

sins of slavery or the historic past but can point to current, present-

day discrimination and lack of opportunity that is amply demonstrated

in study after study.
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Affirmative action 's opponents demonize the issue by claiming

that women and minorities are benefitting fi-om rigid quotas or, as the

title of today's hearing says, "group preferences, " but the truth is far

different.

As Ted Shaw, counsel to the NAACP Legal Defense Fund has

said, "Affirmative action is not a single rigid concept, but rather a

mosaic of actions designed to include, to eliminate artificial barriers,

and to allow merit to shine through. " Yet, there are those who would

ignore these facts and focus of myths, distortions andfantasies to

make the case that affirmative action should be ended.

Let me respond to one of the most prevalent myths: the myth of

reverse discrimination. This is the myth behind the so-called "angry

white man " who has been on the cover of many-a news magazine cmd

who supposedly will flee the Democratic Party and help the

Republicans regain the White House in 1996.
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The truth is only 1% to 3% of 3000 cases in a March 1995 study

by a Rutgers Law Professor involved complaints of reverse

discrimination, and the white plaintiffs won or the affirmative action

programs were modified in only 18 of these cases (about one-half of

one percent).

America 's dirty little secret is that most of the white employees

who claim reverse discrimination are fired or denied jobs for

legitimate reasons but find it easy to blame blacks or women for their

circumstance.

Yet, the myth lives on. As Michael Kinsley wrote in a

perceptive New Yorker article, "the actual role of affirmative action

in denying opportunities to white people is small compared to its role

in the public imagination. .

.

"

What is clear to me is that affirmative action as it has been

practiced in the last several decades has been effective in opening the
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doors to opportunity in our society. Professor Blumrosen's study found

that "five million minorities and six million women are in higher

paying jobs than they would be if we distributed jobs the way we did

in the 60s.

"

The point is that the critics who are dominating the debate are

focusing on extreme and isolated cases. It is worth remembering that

even in a climate that has been poisoned by misinformation, the polls

show that 55% of the American people want affirmative action to be

continued "as long as there are no rigid quotas.
"

That is a solid foundation which can be the basis of much higher

public support. I look forward to working with the Chairman to follow

up on these hearings with additional sessions on the supportfor

affirmative action in the corporate sector as well as how well it has

worked in the military for the past fifty years.
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Mr. CONYERS. I begin by observing that the title of this hearing
may be a little bit misleading: Group preferences and the law. I

suppose that it is something different, because we keep talking
about affirmative action here in the dialog.

And I think group preferences give some misreading to what it

is we are getting at, and affirmative action programs are so varied
and wide based, it would almost be preferable that we have hear-
ings on each part of affirmative action.

The second thing I would observe is the tragedy of the context
in which these hearings have to be held. Here we are, talking
about one of the most important avenues by which we have begun
to reduce discrimination in public and private, in the public and
private sector, and here we have reduced ourselves to the best
method known in our system so far, is to hold hearings, but the
environment in which we are holding this hearing doesn't seem to
me to be conducive to what it is we are trying to get at.

It is true that we come here with pretty fixed emotions. But I

would like to merely ask of Mary Frances Berry, doctor and Chair
of the Commission on Civil Rights, if there might be a better way,
a way that we can get to what has been alluded to here already,
to an understanding of this subject, because there are a lot of peo-
ple that really don't know the facts of this matter, and would really
long to have a dispositive discussion about it.

And I am afraid that it may or may not happen at a hearing, and
other hearings like this that are going on on the Hill. And what
I would like to do is continue to be a part of a Congress that has
moved this country so far from where it was before the civil rights

laws and the voters rights laws and the antidiscrimination meas-
ures, of which there is a slow but continuing stream.

It seems to me. Dr. Berry, we have now reached that point in our
history, where there is a renewed vigor to turn these back, to some-
how dump them, without the benefit of the kind of hearing that I

think would put this subject matter in its best light.

I would like you to respond to that in any way you choose.

Dr. Berry. Well, that is a very tough question. I will answer it

specifically and then generally.

Specifically, we on the Civil Rights Commission are going to hold
3 days of hearings in May, 3 days, and we have five members who
are Republican appointees out of the eight. So it is bipartisan on
the subject of affirmative action, and we will look at all of the dif-

ferent issues, and we will have public witnesses who will come in

and say whatever they want to say about the subject. So that is

one way to deal with that.

But I think we need a broader conversation. The country needs
a broader conversation. The country needs a conversation about the
macroeconomic changes that have taken place in this society which
have resulted in people being worried about layoffs and jobs and
displacement, being worried because more women have entered the
work force and are competing for jobs, being worried about who is

going to get what and is there enough pie for everybody.
That is really what the history of this country shows, and its his-

tory in terms of civil rights leadership is that you can make the
greatest progress when you have the economy on the upswing and
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people are feeling positive about their own prospects and you don't
have all this anxiety, and they are not looking for scapegoats.
And so we need a great conversation that somebody—it takes po-

litical courage to do it—could lead, where we could talk about those
issues and what is ailing us rather than blaming each other for the
process.

Mr. CONYERS. Exactly right.

Finally, I have noticed that Bill Taylor has raised the question,
is affirmative action still needed, and are there people being—is af-

firmative action unfair to others. And I would just like you to

squeeze in a comment on that, if you can.

Mr. Taylor. I have been at this, as you know, Mr. Conyers, for

40 years since I went to work for Thurgood Marshall. I would like

to believe—I would have thought, and I think many who worked
in those days thought that we would be at the point right now
where we would have achieved more, and we would be closer to Dr.
King's ideal of a society where decisions were based on the content
of one's character rather than on the color of one's skin.

But it is an unfortunate fact of life, that you can pick up some-
thing like the Urban Institute study, and find that people who
were equally matched and similarly qualified, similarly dressed,
young white males, young black males, young Hispanic-American
males or females who go out to find jobs and receive the most dif-

ferent kinds of treatment.
And that is just a fact of life in this country, in 1995, despite all

the progress that we have made, and we have made considerable
progress. I would just add one thing, going back to build on Mary
Berry's comment.

I really do think that is right on the mark. I think we need a
broader conversation in this country, and it should be a conversa-
tion about our economy, what has caused the difficulties in our
economy, and it should be a conversation about how we can live to-

gether.

And I would presume to say to all of you Members of Congress
that it would be in the interests of all of us. Republican or Demo-
crat, because there is so much doubt about whether elected politi-

cians can govern, that if we had that broader spirit of inquiry as
to what the problems are, I think we might come out with some-
thing positive that would serve the needs of both parties.
Mr. Conyers. Well, I am hopeful that your remarks will guide

us as we try to struggle out of this political box we have been put
in. Group preferences and the law, it seems to me that if you look
at this from a historical context, we have a much larger job to do
than merely point out if there are weaknesses in some portion of
this wide panorama of affirmative action. I am for remedying them
or qualifying them.
But the attitude I have received from the Congress and other

committees that have held these hearings is that we are out—now
is the time to get rid of this antidiscriminatory set of measures.
Once and for all, we can excise them. And we will thinking we are
going to set this country back a good deal if we go too far down
this trail.

I thank the chairman for allowing me as much time as he has,
and I yield back the balance.
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Mr. Canady. Mr. Smith.
Mr. Smith. Thank you, Mr. Chairman.
We have heard a lot about history today, and I reaUze that much

of our civil rights legislation began with President Johnson and his
setting of goals when it came to affirmative action followed by
President Nixon as well. But it strikes me that we are here today
because the Clinton administration has overreached, it has gone
too far in imposing quotas on the American people.

I think what the administration is doing in so many of its gov-
ernment programs quite frankly is offensive to the vast majority of
Americans who believe that individuals should be judged on basis
of individual merit, not judged exclusively on the basis of color.

It seems to me that a better approach we might consider taking
is if you are going to have affirmative action at all, it ought to be
on the basis of need and socioeconomic disadvantage, not exclu-
sively on the basis of that one factor, color.

I know that the President is in the midst of trying to change his

mind on this particular issue, but he can't change his record. "If

ye are known by your fruits." I think this administration has plant-
ed a very large lemon tree. And some of the lemons that unfortu-
nately we see sprouting are such lemons as the following:

The U.S. Forest Service, posting a job specification that says,

quote, "only unqualified applicants will be considered." A Defense
Department memo that says, quote, "in the future special permis-
sion will be required for the promotion of all white men without
disabilities."

Air traffic commitment to fill one out of every two vacancies with
a diversity selection. Set-asides without regard to a competitive
basis. Fifty percent quotas for the thousand new licenses from the
FCC. The Chevy Chase Savings—this is the case of the Chevy
Chase bank that was forced because of a lawsuit by this adminis-
tration's Justice Department to approve loans to individuals at

below-market rates even though there was no hint of any discrimi-

nation on their part whatsoever. Of course, the Clinton health care
plan which also had quotas whereby certain individuals would get
specific opportunities.

I think this is a tragedy, and I happen to believe that the indi-

viduals who are supposedly benefited are not necessarily going to

be benefited by this kind of a system. And I would like to go to a
couple of the panelists and ask questions, again, going along the
familiar theme that I believe we have simply gone too far, we have
overreached, and we have offended the sense of fairness of the vast
majority of the American people.

In the case of California, I know that we have the civil rights ini-

tiative. Mr. Custred, I would like to ask you if you believe this is

true.

A couple of years ago, the California Legislature—this is just in-

credible to me—actually mandated that the State university sys-

tem had to admit individuals in direct proportion to their percent-

age of the population in California, and what is more, that the
State university system actually had to award diplomas in the
exact same proportion. By anybody's standard I think today those
are quotas that may or may not serve any commonsense purpose.
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But do you feel that the civil rights initiative is in part a reaction

to this kind of overreaching, this kind of imposition of quotas on,

in this case, the citizens of California?

Mr. CUSTRED. Yes, I do. In fact, the bill that you mentioned was
passed by the legislature but vetoed by the Governor. And it is ex-

actly this sort of thing that has stimulated so much interest in

California, in this initiative.

I could also point to the fire department, the police department,
places where absolutely absurd things have come down in the

name of affirmative action. For example, in order to get the proper
number of women up in the San Francisco Fire Department, they
had to lower the standards to the point where they have some peo-

ple, both men and women, who can't even reach the ladders on the
truck. And this is documented.

In fact, I urge this committee to invite people from San Francisco
to come with those data. It is there, it is a fact. Also, with the po-

lice department and fire department in Los Angeles. And it is this

kind of unfairness, it is this flaunting the purposes of institutions,

educational or public service, that I think has caused so many peo-

ple to

Mr. Smith, Mr. Chairman, let me go on. Thank you for your an-
swer.
Ms. Chavez, I believe you are from California?

Ms. Chavez. No, I taught in California. Lived for 2 years there.

Mr. Smith. Do you want to comment on the question as well?
Ms. Chavez. I think contrary to what we have heard from the

minority today, the American people, 80 percent of public opinion
polls—I should say public opinion polls show that 80 percent of
Americans are opposed to racial preferences, and the USA Today
poll that was in last week's newspaper showed that nearly 50 per-

cent of black Americans are opposed to racial preferences. That is

why we are engaged in this discussion now, is because people are
reacting to—again, notwithstanding Mr. Frank's remarks that he
doesn't know how intrusive this is, I don't know when you have
filled out forms at your bank to apply for a loan or apply for a job
or apply for your children to go to school, but on virtually every
government form today there is a box to check your race and your
ethnicity and your gender. And it is that kind of government intru-

sion, it is that sense that the Government is terribly interested in

your ancestry and terribly interested in considerations that should
have nothing to do with whether or not you get hired or admitted
to school or are given a loan that I think has people reacting.
Mr. Smith. Thank you.
Dr. Berry. Mr. Chairman, I just wanted to say that Ms. Chavez

cited the USA Today poll incorrectly and I would like to ask that
the poll be entered into the record. It in fact shows 55 to 34 percent
of Americans support affirmative action and among African-Ameri-
cans 72 percent support it and 22 percent oppose it. I would ask
that the poll be entered into the record.

Mr. Smith. I know the poll Ms. Chavez referred to, and her fig-

ures are correct, as are yours.
Ms. Chavez. I used the term racial preference.
Mr. Canady. Without objection.

[The information follows:]
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Mr. Frank. Would the gentlewoman yield 30 seconds?
Mr. CUSTRED. Mr. Chairman, may I be excused? I have an ap-

pointment.
Mr. Canady. I understand Mr. Custred has another appointment

and must leave. I also understood you will be willing to answer
written questions from Members who have not had an opportunity
to ask questions of you.
Mr. Frank. I want to respond to Ms. Chavez's misstatement of

my point. She said I said it was not intrusive. I was responding to

a comment that there was a massive structure of preferences that
had been erected. I do not think checking off a box on a form when
you apply for a mortgage as I have done is a massive structure of
preference. So I would just like to be accurate about that. She has
refuted a comment I never made, quite successfully.

I would also like to say, I have to say with regard to my friend
from Texas, the political purpose of at least part of this hearing
was just made very clear, that distorted recitation of things about
the Clinton administration is a pretty blatant example of the kind
of partisanship that is involved here, and that is why so many of
us have a hard time taking totally seriously some of the professions
that motivate this.

In fact, the differences between
Mrs. Schroeder. Could I reclaim my time? Mr. Chairman, I am

having my
Mr. Frank. I would ask unanimous consent the gentlewoman get

an additional minute to compensate.
Mr. Smith. I will be brief, Mr. Chairman. My point is in giving

those examples, and Mr. Frank is correct, in that if I used the ad-
ministration's name, perhaps that was being partisan, but never-
theless all those examples I gave were accurate representations of
the change of policy by this administration.
My point in referencing those examples is to make the point that

the administration has changed policies in the past and it has done
so in a way that I guess is opposed by what 75 or 80 percent of
the American people—I do not make up the examples. Those are
real life

Mr. Canady. The gentlelady from Colorado can proceed.
Mrs. Schroeder. Mr. Chairman, I was thinking I was going to

have to ask for a special preference here. Thank you.
Let me say that this has gotten so tense, and I really don't like

that tone, because I remember this being something that there was
a strong bipartisan consensus. There is no one in the panel that
would repeal the 1964 Civil Rights Act, right? I mean, is there any-
body that would do that? So can we get a bipartisan panel consen-
sus that that should remain?
Mr. Graham. Right.
Mrs. Schroeder. If we move beyond that, is there anyone on the

panel that thinks all public tests meet the Griggs v. Duke Power
decision? Because I have never seen one yet that met it.

In other words, that the standards we are applying in the private
sector to their test, does anybody think that the tests we apply in
the public sector will meet that test?

Ms. Chavez. Yes, I do.

Mrs. Schroeder. And no one else does.
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Ms. Chavez. If they don't, we have adequate remedies to address
that through the courts.

Mrs. SCHROEDER. Well, I know as one who came out of this field

of law, I spent an awful lot of time looking at the Federal Govern-
ment's tests and found they discriminated. They were interesting
in how they discriminated against all sorts of people, including the
Foreign Service which we found discriminated against Southern
males, all white males except—they discriminated against every-
body except people who went to four universities on the east coast.

And they asked questions like who won the Cannes Film Festival
in 1955, which is clearly something every Foreign Service officer

should know.
So I think one of the issues here is you have got the issues relat-

ing to the job and everybody should meet that criteria relating to

the job if it is something you must have, if it is a job-based criteria.

I don't think there is anyone on the panel who would say, oh, for

certain groups, fudge it. But part of the issue becomes there is a
lot of testing that goes on that appears to be more a due power
thing.

But let me go to another part that I also thought was sort of bi-

partisan that I think was being missed. The glass ceiling thing that
just came out. My understanding is that Elizabeth Dole started
this. It was then carried on by Lynn Martin. It has now been re-

leased and it still says, guess what? There are still very serious
problems for American women. And this would be one of the pref-

erences that people are talking about as it floats around today.

Does anyone on the panel disagree with the current glass ceiling

report?

Ms. Chavez. Yes, I do.

Mrs. SCHROEDER. Do you, Ms. Berry?
Dr. Berry. Is she going to comment or just say yes or no?
Mrs. SCHROEDER. Sure. Why do you think that both Republican

women, Elizabeth Dole, Lynn Martin, and others who came for-

ward with this are wrong?
Ms, Chavez. Well, as I mentioned in my own testimony, Richard

Nixon in my view is the father of quotas. During the Reagan and
the Bush administrations, we had race norming at the Department
of Labor. There were no clean hands.
Mrs. SCHROEDER. We are talking about the glass ceiling.

Ms. Chavez. In terms of the glass ceiling report, I don't think it

was a very well-done study. Most of the economists and other so-

called experts on whose testimony the study was based represented
advocacy organizations. This was not a—I don't believe it was a
very well-constructed
Mrs. SCHROEDER. Women are doing well and they-

Ms. Chavez. I don't think that study is a very good example.
There have been—^you may be aware when I was staff director of

the U.S. Commission on Civil Rights, we did a study on the com-
parable worth issue and in fact we had some very good information
in that study.
Mrs. SCHROEDER. I remember Commissioner Thomas saying com-

parable worth was a Looney Toons idea.

Dr. Berry,
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Dr. Berry. All I want to say is it was Clarence Pendleton, God
bless his soul—never speak ill of the dead—not Mr. Thomas, who
said that.

Mrs. SCHROEDER. That is right. Mr. Thomas lauded it.

Dr. Berry. Anyway, I just wanted to say there are other studies

in addition to the glass ceiling report which document the same in-

equities the glass ceiling report found and that the study that Ms.
Chavez referred to tried to show women were in jobs making less

money because of their family responsibilities, which is great if you
have got somebody to support you and you can stay at home. But
unfortunately, as we know, most women are not in that position.

It has nothing to do with race, just women, whatever race we are.

And women do want jobs where they make some money.
And I thought that 97 percent figure was kind of interesting, I

tell my students all the time that public policies are not based on
facts. They are based on perceptions and based on who gets the
spin, which is why we are talking about preferences and all that,

rather than talking about something else and quotas. But anyway,
the glass ceiling report

Mrs. Schroeder. Those are all snarl words.
Dr. Berry. Yes.
Mrs. Schroeder. When I was listening to all this, I was begin-

ning to think I awakened and I was in Bosnia.
Mr. Taylor. I just want so say, Mrs. Schroeder, on the question

of Federal tests for Federal employment, I recently had the privi-

lege of joining a group called the Board of Testing and Assessment
which is an arm of the National Academy of Sciences and which
consists of physical and social scientists around the country and a
lawyer.
We continue to struggle with how to get those tests fair as you

well know. Anybody who can say those tests are fair and accurate
and measure what we want them to measure right now has not
really looked at the complexity of trying to do that job. So that is

an ongoing battle.

Mrs. Schroeder. I am sure every one of us could create a test

that the rest of us couldn't pass because we all come from specific

things that we know about. I used to bet my male friends and they
would say no, you can't, and I would ask them what a gusset was,
and that was the end of that argument. But that is not the issue.

The issue is, does it relate to the job is what you are sa)dng.
Mr. Taylor. Right.
Mrs. Schroeder. But I think that is the same with the SAT's.
Mr. Taylor. Right.
Mrs. Schroeder. We know the SAT's have not traditionally

tracked 100 percent who is going to be successful and who isn't. So
hanging everything on a test when the test has not been proven
to be dispositive of how the person is going to perform in the job
makes it very, very difficult in this issue.

I think the other part is we collect taxes from all these groups
equally. And if you are going to have programs or universities or
things that they never get into, women never get into or whatever,
maybe we should lower that group's taxes because they are contrib-
uting to a university thsy are not allowed to participate.
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I remember having a hearing—the gentleman from Virginia is

sitting next to me—when the University of Virginia was not letting
women in unless they had 100 percent higher points on the SAT's
and they had to have a whole grade point higher.

I remember the president of the university testifying, if they
were made to have more women, they would have to put in more
kitchens because women ate more often. They would have to put
in more diminutive furniture and that they had found the grades
remained higher if there were fewer women because the stag lines
were longer on Saturday night.

And I think that is kind of the stuff that circulates around and
around this, and I am kind of glad that we have got some of those
things now and women can now get in equally. Thank you, Mr.
Chairman.
Mr. Canady. Thank you.
Mr. Goodlatte.
Mr. Gk)ODLATTE. Thank you, Mr. Chairman.
Ms. Berry, I was interested in one thing you said and Ms. Cha-

vez alluded to it as well regarding the EEOC. You called it a
swamp. In fact, you did that a couple of times. And I must say that
in my 18 years of experience with that agency, I have always found
it pretty much to be a swamp.
During the time that I practiced law and represented plaintiffs

in civil rights cases, job discrimination cases, I found it to delay
your ability to bring a matter in court. In fact, I on more than one
occasion wound up litigating extraneous matters based upon inap-
propriate actions taken by the agency, refusing to issue right-to-sue
letters and so on.

What is the solution to that? Should we just do away with the
EEOC and let people go right to court?

Dr. Berry. Well, if you let them go right to court, then we have
got a problem of lawyers, resources. Justice Department, who is

going to finance it—especially if you pass these laws up here saying
that the loser has to pay for the litigation. Most of these people
who want to sue don't have any money to pay.
Mr. Goodlatte. But they are not getting any relief from the

EEOC. When they go to court, I can tell you that in the cases my
law firm handled, they got relief.

Dr. Berry. Well, you might be able to if you were going to get
rid of the EEOC. You would have to provide some kind of fund, or
figure out some way for folks who couldn't figure out how to do it

to gain relief, or for Justice or somebody to intervene. The other op-
tion, of course, is to try to fix it. I don't know how you do it. It

needs more money, that is true, but it needs more efficiency along
with money.
And so I just think that the fact that we have let it sort of drag

along like that all these years means, to me, it is a symbol of our
lack of seriousness about having the Government really do any-
thing on the employment side. And you need private lawyers, as
you know, private lawyers in the litigation process. These legal de-

fense funds have made a much greater impact on what has been
going on in employment discrimination law than the EEOC. They
are sort of the laggards in this.

Mr. Goodlatte. Ms. Chavez, do you want to comment on that?
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Ms. Chavez. I am reluctant to make a definitive statement. I

think that it is clear that EEOC, the whole bureaucracy of the
EEOC impedes quick resolution of complaints, and with the way it

operates under both Democrat and Republican administrations,
they have not had a particularly good record.

I don't know that I would be quite at this point for saying defini-

tively that we ought to dismantle it, but perhaps there ought to be
at least the alternative that rather than
Mr. GOODLATTE. Bypassing it?

Ms. Chavez. Right, insisting—allowing individuals to choose to

bypass it if they wanted to.

Mr. Taylor. If I could add a word.
Mr. GrOODLATTE. Very quickly because I have very little time.

Mr. Taylor. EEOC needs many things, but one of the things it

needs is an effective alternative dispute resolution system. I think
if you were able to construct that, bring in people whose job it was
to settle cases, you could make an impact on that caseload and
good management can help do the rest of the job.

Mr. GoODLATTE. You may be right about that. I think I would
prefer to see that as an adjunct of the court system rather than as
an adjunct of an agency that, frankly, hasn't done well and hasn't
shown the tendency to do the job it was intended to do.

Turning to the issue more relevantly at hand, I have to take ex-

ception to this statement from the gentleman from Massachusetts
that the Federal Government is not heavily involved in this issue
of affirmative action.

Mr. Frank. Will the gentleman yield? I don't know why it is so
hard for you all to get it straight. I said I was objecting to the
phrase "a massive structure of preference."
Mr. GOODLATTE. OK.
Mr. Frank. If you can't distinguish between that and heavily in-

volved, we have a language problem.
Mr. GoODLATTE. Taking back my time, the 31 pages of Federal

statutes and regulations and executive orders, more than 170 of
them listed in here, is to me a massive structure of preference. And
if I might direct my questions to the
Mr. Watt. Can I ask the gentleman what he is reading from?
Mr. GoODLATTE. I am reading from the Congressional Research

Service memo prepared at the request of Senator Dole listing a
compilation, overview of Federal laws and regulations establishing
affirmative action preferences establishing ethnicity
Mr. Frank. This year Senator Dole, not 10 years ago Senator

Dole.

Mr. Watt. That is the one that Senator Dole said that there
wasn't any preference.
Mr. Canady. The gentleman's time.
Mr. GOODLATTE. If I might ask that very question. Ms. Berry, do

you ascribe to all of these regulations that are in here—let me give
you an example. Here is one that deals with Federal acquisitions
regulations that says individuals who certify that they are mem-
bers of named groups, black Americans, Hispanic-Americans, Na-
tive-Americans, Asian Pacific-Americans, subcontinent Asian-Amer-
icans are to be considered socially and economically disadvantaged
for purposes of socioeconomic programs under the Federal acquisi-
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tions regulation, which is a regulation dealing with purchasing by
the Federal Government from various sources.

Do you think that it is appropriate to designate somebody as eco-
nomically disadvantaged solely based upon ethnicity or race?

Dr. Berry. Well, that is interesting. You picked out the Nixon
administration one. Nixon put that in there. Based on looking at
the history of these groups, they thought that there could be a re-

buttable presumption, which you understand as a lawyer.
Mr. GOODLATTE. That is not a rebuttable presumption. That is

an absolute presumption of disadvantage.
Dr. Berry. There are other provisions here where you can rebut

it. They said that, based on the history of these groups, they were
the ones. Now, at the time I had nothing to do with it. I don't know
if I would pick these. If I wanted to be insular, I would have just
picked black folks or something. But they did it.

Mr. GoODLATTE. Going back to Mr. Smith's point that if we were
going to have preferences of that type, Why not make them simply
based upon economic conditions rather than adding in race as a
factor?

Dr. Berry. I don't have any problem with targeting by economic
disadvantage. My problem is, for some purposes, you have to target
to remedy race discrimination and sex discrimination because they
are different things.

Mr. GoODLATTE. But some of these statutes and regulations
could be changed.

Dr. Berry. Well, I don't know. I haven't read all of them.
Mr. GOODLATTE. I just pointed out one to you that you targeted

as a Nixon administration faux pas. But the point is well taken,
that these hearings might very well be justified if we go through
and find some more that serve these purposes that may not be jus-

tified even under the intent that you have expressed.
Let me give you another example. Here is one that says the Sec-

retary of Agriculture is authorized to set aside a portion of funds
appropriated for certain research on the production and marketing
of alcohols and industrial hydrocarbons for grants to colleges and
universities to achieve the objective of full participation in minority
groups.

Is that a quota?
Dr. Berry. No.
Mr. GOODLATTE. It doesn't set a specific amount.
Dr. Berry. No.
Mr. GOODLATTE. It is not a quota?
Dr. Berry. No.
Mr. GOODLATTE. Now, once
Dr. Berry. It doesn't say a specific amount and does not say how

many minority students.
Mr. GOODLATTE. OK, but let me ask you this. Once somebody fol-

lows the prescription of this code section and does set an amount
as they are required to do by this law, is that a quota?

Dr. Berry. No. Because they don't have to set aside a specific

amount. They can change it if they want to.

Mr. GOODLATTE. They have to set aside an amount. Once they
set aside that amount, though, then they have to award that por-

tion that they have chosen to set aside based on that.
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Dr. Berry. No, they don't. No, they don't. If they don't, they don't

exhaust it. There is no requirement that you can't go to the next

step if you don't exhaust the amount of money you set aside. It

doesn't say that.

Mr. GOODLATTE. It says you have to set aside a certain amount.
It doesn't say what the amount is.

Dr. Berry. It says a portion of funds. It doesn't say that portion

of funds must be used to achieve the objective of full participation

of minority groups otherwise .

Mr. GoODLATTE. Let me ask you, there are a number of them in

here that say must set aside up to a particular percentage.

Dr. Berry. Where?
Mr. GOODLATTE. Well
Dr. Berry. I mean, for example
Mr. GooDLATTE. Let me fmd one here.

Dr. Berry. I don't like to answer questions if I don't know what
I am answering.
Mr. Conyers. Will the gentleman yield?

Mr. GooDLATTE. Just for a second. This is the Department of

Education.
Dr. Berry. Let's do page 9. What page are you on?
Mr. GtoODLATTE. I am on page 13, 20 United States Code, section

1069 F(C), "reservation of 25 percent of the excess of certain edu-
cational appropriations for allocation" among eligible institutions,

at which at least 60 percent of the students are African-Americans,
Hispanic-Americans, Native Americans, Asian-Americans, Native
Hawaiians, or Pacific Islanders or any combination thereof.

Is that a quota?
Dr. Berry. Yes.
Mr. GOODLATTE. Is that a quota?
Dr. Berry. It is—the 5-percent excess.

Mr. GOODLATTE. You see, I don't mean to be belligerent about
this.

Dr. Berry. I don't know.
Mr. GOODLATTE. I agree with you that the concept of affirmative

action when it is simply an institution, public or private to ensure
that various people of various backgrounds are represented in pro-

grams is a worthy goal. But when we go beyond that and set per-

centage amounts that have to be reserved or set aside for that pur-
pose, I think these laws should be reviewed and I think they
should be made more fair because the effect is very often to dis-

criminate against people on the basis, not of their race or ethnicity,

but on the basis of their economic background.
Dr. Berry. Mr. Goodlatte, I would agree with yoiL I think the

reason I would agree with part of what you said is the reason why
you have this whole list here: All of the programs that are listed

here would have or do have preferences for whites if you don't do
something for people who have been left out in the absence of any
kind of rule, regulation, or anything else.

I told you, and the history is documented, all Federal grants,
highway construction, colleges, universities went to whites, all of
them. There wasn't any preference. There wasn't anything that
says 125 pages of preferences for whites or for men, but without
any kind of indication at all because of the discrimination that
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went on, people couldn't get a contract, they couldn't get whatever.
So these requirements that are the terms are remedies to the dis-

crimination of what took place.

Mr. GrOODLATTE. I wouldn't disagree with you, there has been
past discrimination.

Dr. Berry. Here and now.
Mr. GOODLATTE. Nor would I disagree
Dr. Berry. Here and now.
Mr. GoODLATTE [continuing]. That there isn't discrimination that

occurs now. Let me say, when you set up a form of discrimination
based on a quota, the effect does not reach back to those people
who may have been responsible for perpetrating the original dis-

crimination. It may very well be hitting somebody from a poor
white economic background that has not participated in any type
of discrimination.
Mr. Canady. I am sorry, the gentleman's time has expired. We

are going to have to go to our second panel. I want to thank each
of the members of this panel for being with us. We appreciate your
time and I would like to ask that the members of the second panel
please take their seats.

Mr. Frank. Mr. Chairman, while they take their seats
Mr. Watt. You are not going to let our visitor answer the ques-

tion, Mr. Scott?
Mr. Canady. I am sorry, as Mr. Scott understood, as I explained

at the beginning of the hearing, if he wished to ask questions, he
would need to be yielded time from a member of the committee.
Mr. Frank. I will yield time from the next panel.
While the panel is taking a seat, I would like to recognize Mr.

Goodlatte is misrepresenting
Mr. Canady. I am sorry, Mr. Frank, we are going to have to go

to the second panel.
Mr. Frank. While they are coming up, we can talk.

Mr. Canady. You will have an opportunity to ask questions.

Mr. Frank. The misrepresentation is so blatant.

Mr. Canady. Mr. Frank.
Mr. Frank. They can leave. They can be walking up here.

Mr. Canady. Members of the second panel, please take your
seats and then we will hear your statements and then you will be
recognized.
Mr. Frank. While they are coming up, I would like

Mr. Canady. I don't want it going back and forth because then
it will be Mr. Goodlatte who will want to respond to you. We will

stay within the framework.
Mr. Frank. I would just like to read the document he so bla-

tantly misrepresented.
Mr. Canady. I would like to thank the members of the second

panel for waiting patiently. We appreciate your taking the time to

be with us today. I will introduce the members of the panel in the
order in which they will give their testimony.

First, Anne Bryant—excuse me. We are proceeding with the sec-

ond panel. Those of you who wish to have a conversation, please
remove yourselves to the hall.

Anne Bryant is president of the American Association of Univer-
sity Women. Thank you for being here.
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Laura Ingraham is a member of the Independent Women's
Forum and an attorney practicing white-collar criminal defense in

Washington. She is a former law clerk for Supreme Court Justice

Clarence Thomas and domestic policy assistant in the Reagan ad-
ministration.

Nancy Archuleta is chairman and CEO of MEVATEC Corp., a
science and engineering company that provides high-tech goods and
services to the Federal Government and commercial enterprises.

Joseph Broadus is a professor of law at George Mason School of

Law. He is also a special assistant to the Honorable Carl Anderson,
U.S. Commission on Civil Rights.

Thank each of you for being here. Ms. Bryant.

STATEMENT OF ANNE L. BRYANT, EXECUTIVE DIRECTOR,
AMERICAN ASSOCIATION OF UNIVERSITY WOMEN

Ms. Bryant. Thank you very much, Mr. Chairman, and I will

present a shorter report, so I would like the written testimony to

be submitted into the record.

Mr. Canady. Without objection, your statement and those of all

the other witnesses will be admitted in the record in their entirety.

Ms. Bryant. I am proud to represent the 150,000 members of the
American Association of University Women through our 1,700 local

chapters or branches and also representing the over 850 college

and university members.
For over 100 years, AAUW's mission has been to promote edu-

cation and equity for women and we are founded on the belief that
all individuals have the right to an equal intellectual, social, and
economic opportunity. Unfortunately, that equality does not yet
exist throughout society.

With a long history of commitment to ending discrimination
against women and minorities, AAUW has supported affirmative
action policies as one means of removing barriers which inhibit

these groups from full participation in education and employment.
At the very time when we are beginning to see the positive effects

of affirmative action, we must not retreat on the commitment to

equality of opportunity. There is simply too much at stake in our
Nation.
Through AAUW's research on the status of girls in education, we

discovered that this glass ceiling begins construction in kinder-
garten and we know that it continues on up through the workplace
and into corporate board rooms.
Our report, "How Schools Shortchange Girls," published in 1992

revealed that girls and boys are not treated exactly the same in our
schools. Girls shy away from advanced level math and science
courses, perhaps opting for better grades. The result—girls are
tracked away from better paying jobs in science and technology. So
it shouldn't surprise us today that women are only 31 percent of
scientists, 16 percent of physicists and 8 percent—8 percent of en-
gineers.

Now, all of that is not to say that we are not making progress.
We are making great progress and it is thanks to affirmative action
policies which have successfully begun to establish equal oppor-
tunity for women and minorities. Since affirmative action policies



144

have been implemented, the numbers of women in many profes-

sions have increased.

For example, between 1972 and 1993, the percentage of women
lawyers and judges jumped from 4 percent to 23 percent. In ap-
proximately that same time period, women physicians went from
7.6 percent in the early 1970's to 16.9 percent in 1990. But these
numbers and percentages tell only part of the story.

Two weeks ago, we saw the results of the Department of Labor
report on the glass ceiling that was mentioned earlier that white
men are 43 percent of the Fortune 2000 work force but hold 95 per-
cent of all senior management positions. The number used earlier

was 97 percent. That is because Dr. Berry was referring to the For-
tune 1000 top companies.
This is 1995. We know that affirmative action policies are still

needed. It is clear from this data we are not ready to, quote, "move
on." The fact that women still earn just over 70 cents on the dollar

is another indication that discrimination in the workplace still ex-

ists. Much of this wage gap is due to the fact that women are still

segregated into traditionally female-dominated jobs where the
wages are lower. So the data is clear, affirmative action policies are
still needed.
Then who is opposed to its continuation? Current Federal stand-

ards for affirmative action including goals and timetables were rec-

ommended to President Nixon by 350 large corporations. They have
enjoyed bipartisan support. President Kennedy and six successive
Presidents, the Business Roundtable, the National Association of

Manufacturers have repeatedly endorsed affirmative action.

Contrary to what the press wants us to believe, most polls reveal
approximately 55 percent of Americans support affirmative action
policies. It is only when the word "preference" is inserted into the
survey question that you see the more negative response that Ms.
Chavez responded—was talking about earlier.

Americans do not want quotas. They do not want unfair pref-

erences. They do want job recipients to be qualified for the posi-

tions they receive which in fact is the current state of the law.

Goals and timetables are not quotas. Federal policy on affirma-
tive action specifically states that failure to meet goals and time-
tables does not subject one to sanctions as long as there are good-
faith efforts to meet them. Further, affirmative action must involve
only qualified workers.
We must be careful to separate today's rhetoric from the legal af-

firmative action standards that have worked for decades. Affirma-
tive action programs have convinced many Americans that women
and minorities can truly help our Nation to better compete—com-
pete globally by their inclusion and contribution to all areas of
work, research, and education.
When affirmative action policies began, there were no women as-

tronauts. There were no women on the U.S. Supreme Court, and
very few women in higher State courts. Affirmative action policies

have helped many parents, teachers, executives, recruiters, and the
gatekeepers of the workplace to recognize that it is crucial to uti-

lize the collective brain power of all Americans.
The expansion of women and minorities into all fields has bene-

fited society by increasing the breadth of those professions. For ex-
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ample, the advancement of women in medical science has contrib-

uted to increased attention to women's health issues, such as
breast cancer and osteoporosis. The increase in the number of
women and minority physicians has created a more diverse pool
from which patients can choose.

Increased recruitment and training of women police officers as
mentioned before, prosecutors, judges, and court personnel has led
to the improvement in the handling of domestic violence cases, sex-

ual assault cases. These changes have been gradual. They have
taken time. They will take more time.

The contributions of women and minorities are transforming the
knowledge base of every profession and occupation. As business
knows, global competition demands we use the very best brains to

compete. It is no time to retreat. We must continue affirmative ac-

tion policies and even improve them where improvement is called
for.

Finally, what many people don't seem to realize is that virtually

every family in America has benefited from affirmative action.

Forty-six percent of the U.S. workers are women. At a time when
most families depend on the earnings of both parents, and in some
cases just the mother, it is imperative that all adults have the op-
portunity for maximum earning power to support themselves and
their children.

Affirmative action programs for women help give wives, grand-
mothers, mothers, sisters, and daughters the chance to compete in
the workplace and contribute to their family's security. Continuing
affirmative action policies will mean that more families will be able
to feed and clothe their children adequately. They will buy homes.
They will send their children to college and start small businesses.
Now is not the time to retreat on affirmative action. The eco-

nomic health of American families is at stake.
Thank you.
Mr. Canady. Thank you.
[The prepared statement of Ms. Bryant follows:]
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Prepared Statement of Anne L. Bryant, Executive Director, American
Association of University Women

Chairman Canady, thank you for the opportunity to testify before this committee on

afiBnnative action. I am Anne Bryant, Executive Director of the American Association of

University Women (AAUW). I am testifying on behalf of the 150,000 members and 1,700 local

branches ofAAUW.

For over 100 years, the American Association of University Women has promoted

education and equity for women and girls. Through scholarships and grants, mentoring

programs for girls, lobbying for sound and equitable education and work policies at all levels of

government, and ground-breaking research on the shortchanging of girls in America's schools,

AAUW has sought to break down the visible and invisible barriers to women in education.

AAUW 's mission to promote educational equity for women is founded on the belief that

all individuals have the right to equal intellectual, social and economic opportunity and the belief

that equality does not yet exist throughout our society. With a long history of commitment to

ending discrimination against women and minorities, AAUW has supported affirmative action

policies as one means ofremoving the barriers that inhibit women and minorities from full

participation in education and employment. At the very time when we are beginning to see the

positive effects of affirmative action, we must not retreat on the commitment to equality of

opportunity. There is simply too much at stake for all of us.
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AAUW has discovered through our research on the status of girls and education that the

glass ceiling is constructed in kindergarten and continues in the workplace up through the

corporate boardrooms. Our report. How School Shortchange Girls , published in 1 992, revealed

that girls and boys are treated unequally in schools, and that boys receive more attention and

positive reinforcement. In this environment where girls often learn that they will not pursue the

same careers as their brothers, it is not surprising that their mothers, sisters, and grandmothers are

underrep esented at all levels of society. When girls are systematically tracked away from the

better paying jobs in science and technology, it is not surprising that women are only 31% of

scientists, 16% of physicists and 8% of engineers.

All of that is not to say that we have not made great progress in the past 20 years; we

have. Affirmative action policies have successfully begun the process of establishing equal

opportunity for women and minorities. Since affirmative action policies have been implemented,

the numbers ofwomen in certain professions have increased. Between 1970 and 1990, the

proportion of women physicians doubled from 7.6% to 16.9%. From 1976 to 1989 the

percentage of medical degrees earned by women jumped from 19% to 33% and law degrees from

23% to 41%. Between 1972 and 1993 the percentage ofwomen lawyers and judges jumped

from 4% to 23%, and women accountants from 22% to 50%. Between 1975 and 1989 the

number of women college and university presidents more than doubled from 148 to 328, about

1 1% of the total presidencies. The number of women-owned businesses has also risen since the

implementation of affirmative action policies. Between 1982 and 1987, the number ofwomen-

owned businesses rose more than 58%, a rate of growth more than four times the rate for all
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businesses.

But these numbers and percentages tell only part of the story. When we see the results of

the Department of Labor report on the glass ceiling, that white men are only 43% of the Fortune

2000 work force, but hold 95% of senior management positions, we know that affirmative action

policies are still needed. A related study found that women are only 6.8% of boards of directors

at Fortune 500 and Service 500 companies. It is clear that we are not ready to "move on" when

white men are 33% of the U.S. population, but 65% of physicians, 71% of lawyers, 80% of

tenured professors, and 94% of school superintendents.

In education, women are still underrepresented in many areas not traditionally studied by

women. In 1992 women received only 9% of undergraduate engineering degrees and less than

22% of doctorate degrees in mathematics and the physical sciences. Women faculty are also

underrepresented in nontraditional fields. In 1990, women constituted less than 10% of the

faculty teaching in each of the following disciplines: physics, agriculture and forestry, natural

science, and engineering.

Even in those professions and education fields where the number ofwomen is increasing,

they are still not well represented at more senior levels. While women are earning just over half

of all associate degrees, bachelor's degrees and master's degrees, they still lag behind males at the

highest degree level, earning orJy 36% of all doctoral degrees. While women are 40% of all

college professors, they are only 11% ofthose with tenure. Women are 50% of entry level
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accountants but less than 20% of accounting firm partners. Women are now 23% of all lawyers

but they only hold 10% of partnerships in law firms. Women occupy 44% of all federal jobs but

only 13% of the top jobs. Between 1975 to 1987, the number of colleges and universities headed

by women increased by 100%, and yet women continue to be clustered at the lower levels of

college management; as of 1994 only 1 1% of all academic CEO's were women, compared to

20% of development officers and 25% of student affairs officers.

The fact that working women still earn just over 70 cents for every dollar men earn is

another indication that discrimination against women in the work place still exists. Much of this

wage gap is due to the fact that women are still segregated into traditionally female-dominated

jobs where wages are low. In 1993, 61% of all employed women worked in technical/sales,

service and administrative support/clerical positions, while only 28% ofwomen worked in higher

paying managerial and professional fields. With the same educational background, women earn

less that their male peers. With a high school degree, women earn approximately $8,100 less

than men; with college degrees women earn $ 1 2,240 less than men. Even within the same

occupation women receive lower wages than men. In 1992, women college professors earned

75% of their male counterparts' earnings. In 1 994, women physicians earned only 77% as much

as male physicians. Pay inequities due to occupational segregation are even worse for people of

color . To achieve pay equity, affirmative action programs are crucially needed to provide

women and minorities with the professional and educational opportimities necessary to enter

higher paid job categories. It is no accident that the majority ofminimum wage earners are

women. Too many women have been prepeired for only low-wage, low-skill jobs firom the
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moment they entered the schoolhouse.

The current federal standards for affirmative action, including goals and timetables that

were recommended in the late 1960's to President Nixon by a group of 350 large corporations,

have enjoyed bipartisan support. Since that time, nine successive presidents, the Business

Roundtable and the National Association of Manufacturers have repeatedly endorsed affirmative

action. Contrary to what the press wants us to believe, most polls reveal approximately 55% of

Americans support affirmative action policies. Only when the word "preference" is inserted into

survey questions is there a more negative response. Americans want no quotas and want job

recipients to be qualified for the positions they receive, which is in fact the current state of the

law. Goals and timetables in affirmative action policies are not quotas. Federal policy on

affirmative action specifically states that failure to meet goals and timetables does not subject

one to sanctions as long as there are "good faith" efforts to meet them. Further, affirmative

action, to be permissible, must involve only qualified workers; federal affirmative action policy

recognizes and incorporates the principle of merit. Legally, affirmative action policies ask

employers to consider sex, race, or national origin as one ofmany factors when reviewing

qualified job applicants. We must be carefiil to separate the rhetoric fi-om the legal affirmative

action standards that have worked for decades.

Affirmative action programs have convinced many Americans that women and

minorities truly can reshape the nation by moving into the mainstream of work, that women and

minorities are as qualified as white males to move into positions of responsibility, authority and
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skill. When affirmative action policies began, there were no women astronauts. There were no

women on the U.S. Supreme Court, few if any women on the higher state courts. Affirmative

action policies have helped many parents, teachers, executives, recruiters, and the gatekeepers of

the workplace recognize that it is crucial to utilize the collective brainpower of all Americans,

including women and minorities.

The expansion of women into traditionally male dominated fields has benefited society

by increasing the breadth of those professions. For example, the advancement ofwomen in

medical science fields has resulted in increased attention to women's health issues such as breast

cancer. The increase in the number of women physicians has created a far more diverse pool

from which patients can choose. Increased recruitment and training of women police officers,

prosecutors, judges and court personnel have led to an improvement in the handling of domestic

violence and sexual assault cases. These changes have been gradual; they have taken time. The

recent contributions ofwomen and minorities have transformed the knowledge base of every

profession and occupation. This is no time to retreat. We must continue affirmative action

policies, even improve them where improvement is called for.

Finally, what many people don't seem to realize is that virtually every family in America

has benefited from affirmative action. Forty-six % of United States workers are women. In a

time when most families depend on the earnings of both parents, and in some cases just the

mother, it is imperative that all adults have the opportunity for maximum earning power to

support themselves and their children. Affirmative action programs for women help give wives.
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mothers, and daughters a chance to compete in the workplace and contribute to their family's

security. Continuing affirmative action policies will mean that more families will be able to feed

and clothe their children adequately, buy homes, send their children to college, and start small

businesses. Now is not yet the time to retreat on affirmative action. The economic health of

American families is at stake.
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Mr. Canady. Ms. Ingraham.

STATEMENT OF LAURA A. INGRAHAM, ON BEHALF OF THE
INDEPENDENT WOMEN'S FORUM

Ms. Ingraham. I would like to thank the committee for holding

this hearing. Before I say a few words, I would like to make a com-
ment about something a previous panelist said because I think it

demonstrates the polarizing and, really, devastating effect that, to

some extent, group preferences have had.

Mary Frances Berry talked about what the landscape of the

American work force would look like if there weren't such group
preferences in place. And she said that if we had abandoned those

group preferences, the top jobs in the United States would be domi-
nated by Jews and Asians.

Well, gosh, as a woman who has tried to work hard and tried to

succeed, I really take issue with that and I think the Independent
Women's Forum would disagree with that strongly, as would a lot

of Americans who are trying to succeed in this country. I think that

is the kind of stereotyping that is really unhelpful and I think that

is very, very devastating.

Today I do speak on behalf of the Independent Women's Forum
and we commend all of you for holding these hearings to examine
Federal policies, laws, and regulations that encourage group pref-

erences, preferential group treatment, whether mandated, encour-
aged, or even tolerated by the Federal Government raises serious

questions about a principle central to the American spirit—that is

fairness.

Thirty years after President Kennedy's Executive Order 11246 in

which he first espoused the concept of affirmative action, we as a
nation committed to equal opportunity and equal access must ask
ourselves whether we have veered off course or whether the pro-

gram is working. I first began thinking about the idea of gender
discrimination and gender preferences in 1980 as a high school stu-

dent when I heard then-Presidential candidate Ronald Reagan—in

whose administration I would later work—promise that, if elected,

he would nominate the first woman to sit on the Supreme Court.

This somehow seemed wrong to me, and not because I didn't be-

lieve a woman would make a great Supreme Court justice but be-

cause I thought that people were supposed to be judged without re-

gard to race or gender. A decade or so later as a law clerk at the
Supreme Court, I grew to respect Justice O'Connor immensely be-

cause she was a committed and talented justice, not because she
was the first female justice.

This coming Sunday, when women will descend on Washington
to protest what the National Organization for Women calls the re-

cent tyrannical measures against women such as the national

ground swell for dismantling Federal affirmative action programs,
rally organizers hope to persuade the public increasingly skeptical

of group preferences that affirmative action is as crucial to the suc-

cess of women in the workplace as it is for minorities.

The tone of the press release announcing this rally resonates a
siege mentality where women are being targeted for discrimination
by men at every turn. Yet the rally literature makes almost no
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mention of the enormous gains that women have made in the work-
place.

Although the Independent Women's Forum doesn't believe that
the majority of women in the United States share this pessimism,
we are very concerned that if the Federal Government continues its

decisionmaking on the basis of gender, women will be relegated to

a permanent second-class status where they are not held to the
same standards as their male counterparts and, therefore, cannot
compete on the merits for job, education, or promotions.
Of course we recognize, as I am sure most people do here, that

affirmative action did do tremendous things for women by opening
previously closed doors in employment and education. That is all

true. However, with those doors now flung wide open, it is time to
leave unfair group preferences which were never intended to be a
permanent solution behind us.

Unfortunately, the array of Federal programs that accord special
treatment on the basis of gender—some of them which are men-
tioned in the CRS study that was alluded to earlier—have already
created an unhealthy national climate. This gender trap, as I like

to call it, creates animosity among men who are trying just as hard
to succeed in the workplace as women, as well among us women
who do not want people thinking that we got where we are because
of some goal or timetable or because of affirmative action, frankly.

Whatever one wants to call it, group preferences, affirmative ac-

tion, quotas or group set-asides—and I know there are variations
in the meaning of all those terms—what we have today in the form
of almost 100 Federal policies and regulations is a system that has
strayed far beyond what Presidents Kennedy or Johnson initially

understood affirmative action to mean.
With the release of the Labor Department's glass ceiling report,

we see that there are a lot of well-educated and well-intentioned
people out there who measure a woman's success and progress not
by whether women are being accorded equal opportunities to suc-

ceed or fail but by whether they are being proportionately rep-

resented in this or that level of management or in this or that par-
ticular profession. Without statistical evidence of discriminatory ac-

tions or attitudes, the Commission attributed the fact that only a
small percentage of women occupy the highest positions in Fortune
500 companies to the glass ceiling phenomenon.

I think it is both simplistic and patronizing to conclude that
women are constantly thwarted by invisible barriers of silent

sexism and discrimination today and thus continue to need govern-
ment set-asides or preferences to make it in the work force.

To many women, including those represented by the Independent
Women's Forum, this mindset is as demeaning as it is flawed. Most
significant, however, is the realization that tolerating gender pref-

erences imperils the cause that true feminists originally cham-
pioned—equal opportunity. The goal of equal access to and ad-
vancement in the work force, which I think we all here support,
was never meant to be a guarantee that women would constitute

some fixed percentage of managerial positions by the end of the
century or ever, for that matter.
A careful reading of the Glass Ceiling Commission's own statis-

tics suggests that in almost every segment of the work force, the
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combination of equal opportunity and hard work has led to steady,

impressive gains for most women. In 1992, women held 23 percent
of corporate senior vice president positions versus 14 percent in

1982. That is progress. The percentage of all female vice presidents
in those companies more than doubled in the same period.

From 1979 to 1993, women's wages increased by an impressive
119 percent. Meanwhile, of course, the percentage of male man-
agers fell from 65 percent to 51 percent. And according to affirma-

tive action scholar Jonathan Leonard at the University of Califor-

nia, none of these gains—none of these positive employment trends
can be definitively traced at least to affirmative action.

The Independent Women's Forum and I think most women
would cheer the conclusion that women's successes in the work-
place are not due to social engineering but to women's perseverance
and merit which they demonstrate when given a fair chance to

compete. Oddly enough, some women seem to have a hard time
swallowing the real progress women have made because acknowl-
edging the reality that women today have equal access to virtually

every field and procession also means acknowledging the dilemma
that often goes along with these expanded choices, such as how to

balance career and family, which we really haven't heard much
about today.

Is it not possible that the relatively small percentage of women
in senior management positions is due not to current discrimina-
tion but the fact that a lot of women choose to focus their priorities

on other things or not work as many hours at a law firm or not
work as many hours in a corporation? Maybe they find it more ful-

filling to spend a little bit more time at home or be involved in civic

activities.

These questions weren't even entertained at all in the Glass Ceil-

ing Commission report. It simply doesn't make any sense to con-
clude that with women occupying over 40 percent of all managerial
positions in American business—and I am not talking about just
the Fortune 500 companies now—not to mention comprising nearly
half of the work force and 51 percent of the population that our
country's business leaders are sitting poised in some room figuring
out how to displace women from top management positions once af-

firmative action policies are dismantled. Certainly if the Govern-
ment advocates a merit-based, competitive approach to awarding
grants or contracts, women are probably going to fare pretty well.

Of course discontinuing these gender preferences does not and
should not mean and we do not advocate Federal—that in Federal
enforcement or antidiscrimination laws should be reexamined or
done away with. Discriminatory practices should continue to be de-
terred with appropriate statutory mechanisms. To brand those of
us who want to see an end to preferential group treatment as racist

or sexist, which unfortunately many feminists today continue to do,

is demagoguery of the worse kind.

Such scare tactics are designed to accomplish one goal and that
is to shut down debate about a very important issue. For a while,
I think those tactics worked. I think people were deterred from
talking about these issues because they were worried about being
told that they wanted to turn the clock back and they—weren't
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speaking up very loudly because people would say to us, "What, do
you want all women back in the latchen?"

Well, as last fall's elections demonstrated, I think Americans are
beginning to question previously unchallenged government assump-
tions, and I don't think it is taboo any longer to argue that a mu-
nicipality should not be deemed guilty of discrimination against
women because they have a requirement in their fire department
tests that firefighters should be able to carry a 150-pound person
out of a burning building.

Whether Congress decides to pass a law prohibiting preferential
treatment based on gender and whether women support such a
move will reveal much, both about the way women are perceived
and how they perceive themselves. Title VII of the 1964 Civil

Rights Act provides that nothing contained in this title shall be in-

terpreted to require quotas or preferences. The wording is not
quotas or preferences, but it is certainly akin to that.

If we are going to be serious about discrimination and ending
group based discrimination. Congress should amend that language
to provide that nothing in title VII should be construed to permit
gender, racial or other group preferences, quotas or set-asides. By
demanding real and not rigged competition for jobs, promotions or
admissions to academic institution, women will be fulfilling the
true goal of early feminists. By refusing to be judged by different

criteria from men, whether for a police academy test or as a busi-

ness seeking a license from the FCC, women will erase any remain-
ing doubts that they can't make it in the workplace.
And I think it is going to be refreshing when we hear for the last

time comments such as: "She is a good female attorney" or a
"bright female engineer" or an "experienced female pilot;" that will

occur when people no longer have any cause to wonder whether a
woman was promoted or hired for any reason other than individual
talent. Women who succeed will be referred to as just plain good.
I don't know many women who would not rather succeed knowing
she did so on the basis of merit rather than because of some goal,

timetable, or set-aside—regardless of how well-intentioned.

Thank you.
Mr. Canady. Thank you very much.
[The prepared statement of Ms. Ingraham follows:]
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Prepared Statement of Laura A. Ingraham, on Behalf of the Independent
Women's Forum

Thank you, Mr. Chairman, I speak on behalf of

the Independent Women's Forum, and we commend you for

holding these hearings today to examine federal policies,

laws and regulations that encourage group preferences.

Preferential group treatment, whether mandated, encour-

aged, or even tolerated by the federal government, raises

serious questions about a principle central to thfe Ameri-

can spirit -- fairness. Thirty years after President

Kennedy's Executive Order 11246, in which he first es-

poused the concept of "affirmative action, " we as a

nation committed to equal opportunity, must ask ourselves

whether we have veered off course.

I first began thinking about the idea of gender

preferences in 1980 as a high school student, when I

heard then-presidential candidate Ronald Reagan, in whose

Administration I would later work, promised that if

elected he would nominate the first woman to sit on the

Supreme Court. This somehow seemed wrong to me . I cer-

23-373 96-6
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tainly believed a woman would make good Justice, but I

also thought people were supposed to be judged without

regard to race or gender. A decade or so later, as a law

clerk at the Supreme Court, I grew to respect Justice

O'Connor personally and professionally -- not because she

was the first female Justice, but because she was a

talented and dedicated Justice.

This coming Sunday some women will descend on

Washington to protest what the National Organization for

Women calls recent "tyrannical measures" against women --

such as the national groundswell for dismantling federal

affirmative action programs. Rally organizers hope to

persuade a public increasingly skeptical of group prefer-

ences that affirmative action is as crucial to the suc-

cess of women in the workplace as it is for minorities.

The tone of the press release announcing this rally

resonates a siege-mentality, where women are being tar-

geted for discrimination by men at every turn. Yet the

rally literature makes no mention of the enormous gains

that women have made.

Although we do not believe the majority of

women in the United States share this pessimism, we are

very concerned that if the federal government continues

to countenance decisionmaking on the basis of gender.
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women will be relegated to a permanent second-class

status, where they are not held to the same standards as

their male counterparts, and therefore cannot compete on

the merits for jobs, education, or promotions. Of

course, we recognize that affirmative action did tremen-

dous things for women, by opening previously closed doors

in employment and education. However, with those doors

now flung wide open, it is time to leave affirmative

action, which was never intended to be a permanent solu-

tion, behind. Unfortunately, the array of federal pro-

grams that accord special treatment on the basis of

gender have already created an unhealthy national cli-

mate. This gender trap creates animosity among men who

are trying just as hard as their female counterparts to

succeed and prosper, as well as among women who do not

want people thinking they got where they are got where

they are because of affirmative action.

Whatever one wants to call it -- group prefer-

ences, affirmative action, quotas or set-asides -- what

we have today in the form of federal policies and regula-

tions is a system that has strayed far beyond what Presi-

dents Kennedy or Johnson initially understood affirmative

action to mean. With the release of the the Labor

Department's Glass Ceiling Report last week, we see that
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well-educated and intentioned people measure women's

progress not by whether they are being accorded ecjual

opportunities to succeed --or fail -- but by whether

they are being proportionately represented in this or

that management level or in a particular profession.

Without statistical evidence of discriminatory actions or

attitudes, the Commission attributed the fact that only a

small percentage of women occupied the highest positions

in Fortune 500 companies to the "glass ceiling" phenome-

non.

It is both simplistic and patronizing to con-

clude that women are constantly thwarted by invisible

barriers of silent sexism and discrimination, and thus

need government set -asides or preferences to make it in

the workforce. To many women, including those represent-

ed by the Independent Women's Forum, this mindset is as

demeaning as it is flawed. More significant, however, is

the realization that tolerating gender preferences imper-

ils the cause that true feminists originally championed -

- equal opportunity . The goal of equal access to, and

advancement within the workforce, which we all support,

was never meant to be a guarantee that women would con-

stitute some fixed percentage of managerial positions by

the end of the century --or ever, for that matter.
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A careful reading of the Glass Ceiling

Commission's own statistics suggests that in almost every

segment of the working world, the combination of equal

opportunity and hard work have led to steady, impressive

gains for women. In 1992, women held 23 percent of

corporate senior vice-president positions versus 14

percent in 1982; the percentage of all female vice presi-

dents more than doubled in the same period. From 1979 to

1993, women's wages increased by a whopping 119 percent.

Meanwhile, the percentage of male managers fell from 65

percent to 51 percent. Yet according to affirmative

action scholar Jonathan Leonard at the University of

California, none of these positive employment trends can

be definitively traced to affirmative action. The Inde-

pendent Women's Forum, and I think most women, would

cheer the conclusion that women's successes in the

workplace are due not to social engineering, but to

women's perseverance and merit which they demonstrate

when given a fair chance to compete.

Oddly enough some women seem to be having a

hard time coming to terms with the real progress women

have made. Acknowledging the reality that women today

have equal access to virtually every field and profes-

sion, also means acknowledging the dilemma that often
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goes along with these expanded choices -- how to balance

career and family. Is it not possible that the rela-

tively small percentage of women in senior- level manage-

ment positions in business is attributable to any number

of reasons having nothing to do with discrimination, such

as the fact that women with children often choose to work

fewer hours than their male counterparts, or that working

mothers find it more fulfilling to channel their ambition

into family rather than into work? These questions were

not even entertained in the Glass Ceiling Report.

It simply makes no sense to conclude that with

women occupying more than 40 percent of all managerial

positions in American business, not to mention comprising

nearly half of the workforce and 51 percent of the popu-

lation, our country's business leaders sit poised to dis-

place women from top jobs as soon as federal affirmative

action policies for women are abandoned. Certainly, if

the federal government advocates and demands a merit

-

based approach to awarding grants or contracts or to

hiring, women will fare just fine.

Of course discontinuing gender preferences does

not and should not mean abandoning federal enforcement of

anti -discrimination laws. Discriminatory practices

should continue to be deterred and penalized through the
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appropriate statutory mechanisms. To brand those of us

who want to see and end to preferential group treatment

sexist or racist, which unfortunately many feminists

continue to do, is demagoguery of the worst kind. Such

scare tactics seem designed to accomplish one goal --to

shut down debate about a critical issue. For a while

those tactics worked. But as last fall's elections

demonstrated, Americans are beginning to question previ-

ously unchallenged government presumptions. It is no

longer taboo, for example, to argue that a municipality

should not be deemed guilty of gender discrimination

because it requires that all fire fighters be capable of

carrying a 150 -pound person from a burning building.

Whether Congress decides to pass a law prohib-

iting preferential treatment based on gender and whether

women support such a move will reveal much about both the

way women are perceived and how they perceive themselves.

Title VII of the 1964 Civil Rights Act provides: "Nothing

contained in this title shall be interpreted to require

[quotas or group preferences] .
" If we are going to be

serious about ending group-based discrimination. Congress

should amend that language to read that nothing in Title

VII should not be construed to " permit " gender, racial or

other group preferences, quotas or set -asides.
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By demanding real, not rigged, competition for

jobs, promotions, or admission to academic institutions,

women will be fulfilling the true goal of early femi-

nists. By refusing to be judged by different criteria

from men, whether for a police academy test or as a busi-

ness seeking licensing rights from the FCC, women will

erase any remaining doubts that are not up to the task.

It will be refreshing when we stop hearing things like

"She's a good female attorney," or "a bright female

engineer," or an "experienced female pilot." When people

have no cause to wonder whether a woman was promoted or

hired for any reason other than individual talent, women

who succeed will be referred to as just plain good. I do

not know any women who would not rather succeed knowing

she was the best person for the job, rather than wonder-

ing whether it was because some goal, quota or timetable

set by her employer.

Thank you.
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Mr. Canady. Ms. Archuleta.

STATEMENT OF NANCY E. ARCHULETA, CHAIRMAN AND CEO,
MEVATEC CORP.

Ms. Archuleta. Thank you very much for this opportunity to ad-

dress the committee this afternoon. I come to you from the State
of Alabama. I live in Huntsville, AL, but I am originally from the
State of New Mexico. And I believe that—I am going to speak to

you from my reference point of both of those States.

I run my business in Huntsville. It is a science and technology
company. I am a participant in the Small Business Administra-
tion's 8(a) program, so I will also address my comments to that.

My views today aren't those of a historian. My views today are

not presented as those of a statistician. They are simply presented
as a consumer and as a taxpayer. It is with that in mind, please
understand, that my testimony doesn't have lots of statistics in it

and I am going to speak to you from the heart today. It is with
great pride and commitment I offer you my testimony on affirma-

tive action, not only as it pertains to MEVATEC as a business, but
as it pertains to diverse cultures that are representative of this

great Nation.
I might add that not only am I Hispanic-American, but I am also

Native American, so I think you are getting a lot of double-dips
here, perspectives from various areas.

I would like to begin with the fact that much press has been
given to the subject of affirmative action which has sadly become
a wedge issue with little or no regard for its founding principles.

It would be quite easy and possibly convenient to focus merely on
particular numbers and data revolving around this heated issue,

but to do so would limit my ability to offer any type of realistic and
constructive input. With this in mind, I hope to offer you, provide
you a synopsis of thoughts and recommendations.

I would like to tell you just a little bit more about myself and
my business. I was born in New Mexico. I was born to a poor fam-
ily. We come from a farm family that barely etched out a living.

My father is a 100-percent disabled American veteran of World
War II. And when I was 15, I dropped out of high school. I was
pregnant. At that time, I would have graduated within a mere 8
months.
The reason I dropped out—a 4.0 average student with a scholar-

ship to UCLA or one that had been offered to me, I had a counselor
say to me that as a daughter of a poor family, I really ought to take
typing and I really ought to do something that would help me earn
money for my family rather than to think about going to college.

I was very, very hurt. Because of the problems at home, I didn't

dare take my problems to my family. Instead, I dropped out. And
it took me almost 10 years before I was able to drop back into life

again.
Yes, I am a victim of discrimination and I sit before you today

to tell you that affirmative action, equal employment opportunity,
and all of the things that are at stake here, all of the things that
these historians have told us about and all of the statistics mean
nothing until you have experienced on a firsthand basis someone
telling you, I can't give you a loan because you are a woman in
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manufacturing and a woman in manufacturing will never make it.

So that is the perspective of my testimony.
Affirmative action laws were originally designed to provide as-

sistance to both minorities and women by establishing require-
ments for utilization of same. At that time, the laws were basically
looked at to address social issues that would remedy past discrimi-
nation. However, since its inception, affirmative action has become
a strong factor affecting the economic stability of our Nation.
Many organizations, the Latin American Management Associa-

tion included, of which I am its chair, will always advocate for

higher numbers in employment and contracting opportunities for

minorities and women, as well we should. It should be noted that
we recognize that such programs have been central to the economic
development in our given communities, and while we recognize
that they—the programs—must be streamlined and enhanced, we
applaud the accomplishments of these programs. It would be a
travesty to hinder those programs on the basis that they have fi-

nally proven successful.

Although the—and the statistics from the glass ceiling have al-

ready been talked about. What I would like to say that as we look
at—as I mentioned before, this is not a social issue but rather one
of simple economics as evidenced by the fact that there are now ap-
proximately 6.5 million owned firms that employ more people than
all of the Fortune 500 firms combined.
This should not be viewed as reverse discrimination towards

males but simply a program that works for change which has in

turn created economic diversity.

In short, affirmative action works. It is an economic issue. It is

not an immigration issue. It is not a social issue. It is an issue

about putting money in the pockets of people that pay taxes.

On the issue of minority-owned firms, it should be noted that
these type of firms generally employ more minorities than do their

big business counterparts. This fact alone indicates that minorities
are assisting in the decline of the welfare support by putting people
to work that are normally overlooked in the hiring process. Again,
is this a social issue or one of economics?

I could go on and on with additional data and figures that would
support affirmative action and set-aside programs, however that
data is public knowledge and we choose to either look at it for what
it is worth or for what we are politically inclined to accept.

I would like to comment on something that was asked of the ear-

lier panel about fraud and the use of fronts and how certain compa-
nies have appeared to be fraudulent. I have been approached by
many white males asking me to use my company as a front for

them. Doesn't that make them law breakers as well? Why is it that
only the participants in these programs are viewed as the fraudu-
lent ones? It is the participants, too. It takes two, like everything
else.

And yes, I would strongly endorse that we implement strong,

strong penalties, that it be a felony to use a front but impose it on
both the person that allows themselves to be the front and those
that use them as a front.

Today my testimony is based on the impact of affirmative action
in my company and I agree that the 159 or so affirmative action
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laws is excessive, and it is a tremendous drain on my company in

terms of the amount of money that we have to spend to meet all

of the requirements. I can attest to those cumbersome regulations

and the implied quotas such as those mandated in Executive Order
11246. The spirit of those laws is necessary but the regulations and
implementation are negative to everyone concern.

I wholeheartedly endorse Senator Dole's remarks to the Congress
on March 15, 1995 in which he stated, "Let's remember that to

raise questions of affirmative action is not to challenge our anti-

discrimination laws. Unfortunately, America is not the colorblind

society we would like it to be. Discrimination continues to be an
undeniable part of American life."

If we are to make affirmative action work, we must make the
rules far more user friendly. Today, noncompliance can result in

the loss of a government contract to a company, even if that com-
pany has done everything possible to comply with the law. This is

threatening to business. However, without the affirmative action

requirements, even our business could lapse into hiring those that
are alike.

There is minimal risk in hiring the people you go to church with
or play golf with or see on a day-to-day basis as opposed to going
out and recruiting and hiring the unknown. In my business, I have
found that diversity contributes to the bottom line. This has also

been attested to by others, both large and small businesses.
As a recipient of opportunities provided by the SBA section F,

8(a) program, I can attest to the fact that if it were not for that
opportunity, I would not be here today testifying as an accom-
plished example of laws that work.

I appreciate the opportunity to testify before you today and
would like to close by asking the committee to review the regu-
latory process associated with implementing actions that are need-
ed. We cannot and must not lose sight of the fact that there still

exists wide marketplace discrimination against minorities and
women, especially African-Americans and Hispanic-Americans and
that business development opportunity programs should not be
viewed as social programs. These business development programs
result in tax and emplo3rment creation.

It is a difficult issue. It has been called a complex issue. I im-
plore you to do what is morally and ethically correct and move be-

yond what would be politically expedient.
Thank you very much.
Mr. Canady. Thank you.
[The prepared statement of Ms. Archuleta follows:]
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Prepared Statement of Nancy E. Archuleta, Chairman and CEO, MEVATEC
Corp.

My name is Nancy E. Archuleta, the Chairman, Chief Executive Officer and Owner

ofMEVATEC Corporation located in Huntsvillc, Alabama. MEVATEC is predominately

a science and engineering company that provides high-technology goods and services to the

Federal Government, as well as the commercial sectors. I am currently the Chairman of the

Latin American Management Association (LAMA), a national organization representing not

only Hispanics, but women and other minorities as well. LAMA's predominant goal is to

promote business opportunities for minority firms by establishing advocacy support

networks designed to enhance contracting opportunities, legislative policy, and general

business understanding.

It is with great pride and commitment, that I offer you my testimony on Affirmative

Action, not only as it pertains to MEVATEC as a business, but as it pertains to the diverse

cultures that are representative of this great nation. I would like to begin by addressing the

fact that much press has been given to the subject of Affirmative Action which has sadly

become a wedge issue with little or no regaitl to its founding principles. It would be quite

easy and possibly convenient to focus merely on particular numbers and data revolving

around this heated issue, but to do so would limit my ability to offer any type of realistic

constructive input. With this in mind, I hope to provide you with a synopsis of thoughts

and recommendations.

The Affirmative Action laws were originally designed to provide assistance to both

minorities and women, by establishing requirements for utilization of same. At that time

the laws were basically looked at to address social issues that would remedy past

discrimination. However, since its inception Affirmative Acdon has become a strong factor

effecting the economic stability of our nation . Many organizations, LAMA included, will

always advocate for higher numbers in employment and contracting opportunities for

minorities and women. It should be noted that we recognize that such programs have been

central to the economic development in our given communities and while we recognize that

they must be streamlined and enhanced, we applaud the accomplishments of these

programs. It would be a travesty to hinder these programs on the basis that they are finally

proving successful.
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Although the statistics show (hat we still have not reached parity, programs such as

Affirmative Action and the Small Business 8(a) Program have definitely assisted ia

"leveling" the playing field. In irewntmicle'wnncn in NEWSWEEK MAGAZINE titled

"Holes in the Glass Ceiling", it states that women have seen an incline of nearly 7% in the

number of senior level positions over the last two years which in itself is admirable. People

need to realize that within this incline, the number of women and minorities combined still

only represent 5% of the senior level positions within the Fortune 1000 companies. Again,

progress is good, but far from complete. As I mentioned before, this issue is not a social

issue but rather one of simple economics as evidenced by the fact that there are now

approximately 6.5 million female-owned firms, that employ more people than all of the

Fonune 500 firms combined. This should not be viewed as reverse discrimination toward

males, but simply a program that works for a change which has in turn created economic

diversity.

On the issue of minority-owned firms, it should be noted that these type of firms

generally employ more minorities than do their big business counterparts. This fact alone

indicates that minorities are assisting in the decline of welfare support, by putting people to

work that are normally overlooked in the hiring process. Again is this a social issue, or

one of economics? I could go on and on with addidonal data and figures that would

suppon Affirmative Action and set-aside programs, however, diat data is public knowledge

and we can choose to either look at it for what its worth, or for what we are politically

inclined to accept.

Today, my testimony is based on the impact of affirmative action in my company and I

agree that the one hundred and fifty-nine Affirmative Action laws is excessive. As a

business governed by those laws, I can attest to die cumbersome regulations and the

implied quotas such as those mandated In Executive Order 1 1246. The spirit of these laws

is necessary, but the regulations and implementation are negative to everyone concerned. I

wholeheartedly endorse Senator Robert Dole's remarks to the Congress on 15 March 1995,

in which he stated, "lets remember that to raise questions of Affirmative Action is not to

challenge our anti-discrimination laws...Unfortunately, America is not the color-blind

society we would like it to be. Discrimination continues to be an undeniable part of

American life." If we are to make Affirmative Action work, we must make the rules far

more user friendly. Today, non-compHance can result in the loss of a government contract
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to a company even if that company has done everything possible to comply with the law.

This is very threatening to businesses.

In my business I have found that diversity contributes to the bottom line. This has also

been attested to by others both large and small As a recipient of opportunides provided by

the SBA Secdon 8(a) Program, I can attest to the fact that if it were not for that opportunity,

I would not be here today testifying as an accomplished example of laws thai work.

I appreciate the opportunity to tesdfy before you today and would like to close by asking

the committee to review the regulatory process associated widt implementing actions that

are needed. We can not and must not lose sight of the fact that there sdll exists widespread

marketplace dLscrimination against minorities and women, especially African Americans

and Hispanic Americans and that Business Development Opportunity Programs should not

be viewed as social programs. These Business Development Programs result in tax and

employment creation. It is a difficult issue, but I implore you to seek to do what is morally

and ethically coneci and move beyond what may be politically expedient
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Mr. Canady. Finally, Professor Broadus.

STATEMENT OF PROF. E. JOSEPH BROADUS, GEORGE MASON
UNIVERSITY SCHOOL OF LAW

Mr. Broadus. Grood to see you again, Mr. Chairman.
Mr. Canady. Thank you for being here.

Mr. Broadus. For the sake of brevity, I will submit my complete
statement into record.

Much of what I have to say has been covered already, the need
for a dialog, the amount of conflict occasioned by the existence of
these programs, the need for a thorough study—studies that can
serve as a basis for the dialog. And some other factors, I think that
a lot of these programs or so many of them emerged each with
their own separate logic and, to a certain extent, there isn't a kind
of underlying systemic rationale that unites all the programs.
A high level of generality is something that supports them and

each program is making a system out of them that the people can
understand and the public can support, we don't have that. That
is part of the reason why you have the divergent system people
supporting siffirmative action, if the word is affirmative, and oppos-
ing preferences, if the word is preference. So much is covered by
these programs and so much is heard about these programs and we
really need a full discussion and debate of these programs.
To talk about the case law for a moment, there is—talk about

how these things came up on the judicial side, there has already
been a mention to Griggs and we know that the mechanism in
Griggs was to create this disparate impact; that is, when a facially
neutral test had a greater impact on members of the minority
group than it did on members of the majority group, then that has
to be a business necessity justifying that practice.
We talked about it today largely in terms of test validation. But

it is that desire to arrive at the appropriate numbers, whether they
are defined by a simple percentage rule in a regulation or a statis-

tical model by the courts. It leads people to believe there are quotas
because people seek safety in arriving within the safe zone, wher-
ever those numbers are, and establishing procedures that will
bring them to that safe zone.
One of the things that happened in the evolution of the case law

was Connecticut v. Teele which involved multiphased systems in
which the court essentially eliminated for a period what was called
the bottom line defense. TTiat is you could search for that safe zone
and arrive at an appropriate set of numbers. In Teele, the court
said you have to go back in and check at various stages of the proc-
ess.

Earlier there was this question about the Chicago policeman and
whether or not having the stage where you went to the bottom and
then picked some people out, it seems to me that that system was
reminiscent of Teele because the objective of Teele was of course to

insulate the personnel system from a challenge by producing up ap-
propriate bottom line numbers so that you couldn't say minorities
had been hindered by the testing system because it would come out
within two standard deviations and the court—the court found that
offensive.
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The problem at the end of the Teele case, of course, was that the
model for, you know, for direct discrimination and the model for

disparity impact were in tatters because it was difficult to find any
safe harbor within disparate impact and the response of the court
was Wards Cove. Having sort of tattered the model, it came back
and said it was never in our jurisprudence, never in our jurispru-

dence that statistics alone could establish proof of discrimination
and that led to the Civil Rights Act of 1991, attempting to re—re-

versing Wards Cove and trying to reestablish something inside of

the system.
This entire period has been one when the court has struggled

with attempting to get these models to work, and I think it is inter-

esting that the model for disparity impact and disparity treatment
that occurs in title VII law was adopted from the 8(a) 1, 8(a) 3 di-

chotomy in labor law and the same thing that happened with Con-
necticut V. Teele happened with Exchange Parks in labor law.

At some point, each one of these cases is in a collapse towards
the center where the court has not been able to keep the systems
separate. It has created some period of confusion how it affects pol-

icy and the court has done a much better job in the labor law area
in establishing new rules to separate out the two systems and get
them to function properly.

And it seems that what must happen is that now that—these
problems are repeatedly going to have to be solved by Congress, al-

though it doesn't—for a long time hasn't wanted to do it precisely

because they are so explosive. It was better to let these things be
handled by the court which was insulated by live tenure. But now
for an array of reasons, these questions have been politicized and
Congress will have to address them, and it is going to have to form
a new national consensus if these programs are going to work and
it is going to have to find some set of agreements over which one
of these programs it has to support for American people.

Thank you.
[The prepared statement of Mr. Broadus follows:]
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Prepared Statement of Prof. Joseph E. Broadus, George Mason University
School of Law

I. Group Preferences

Group preference is a term that describes a variety of

programs intended to compensate minorities for past

discrimination. Intended to aid the process of social

integration, the programs have become a major stumbling block

on the road to intergroup harmony. Majority group members

argue the programs constitute reverse discrimination in which

innocent non-minorities are punished for the wrong doing of

prior generations. Defenders of preferences claim they are simple

justice and needed reparations for past injuries.

The general moral consensus which once supported

affirmative action is fragmented and reflective of the

conflicting moral and practical strains produced by the programs.

In the place of consensus is a heated dialogue between the

champions of the old orthodoxy and those who express a growing

moral concern with the concept of allovin^ rewards to be based on
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race, gender or some other factor widely viewed as irrelevant.

But, fortunately there is also a solid core of Americans who

remain firmly committed to building an equal opportunity society

and aide to the disadvantaged while holding concerns for

fairness. This division for the first time create for Congress

and the nation an opportunity to do what hasn't been done in the

thirty year history of modern civil rights law: a reflective

policy review of groups preferences. Recognizing that passion run

high Congress must not be intimidated by the cries of racism or

charges that the gains of the past are being abandoned. Instead

it must recognize that the present system is largely the product

of accident; and that little evidence strongly supports the

impact let alone the superiority of these methods.

Further, it must be will to consider that the present moral

assumption underlying group preferences may be both remote from

and even alien to the concerns with basic fairness which motivate

many Americans to accept the system. Allocation of benefits based

on group membership rather than merit may cause more than

intergroup conflict. It may alter the nature of society from one

committed to achievement to one concern with mere accumulation of

wealth.

Congress should start from the growing body of concern with

whether the negative moral and practical external cost of group

preferences outweigh the claimed gains. And it must be willing to
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conduct that debate in a way which will lead all Americans to

understand that change does not equal the end of the American

dreams

.

No doubt the changed economic circumstances of the nation and

the shift in outlook from optimism to concern have largely

contributed to change. This fact and the tone of the controversy

has been enough to intimidate prior debate. It must not happen

again.

The debate once contained in the judiciary has become focused

on proposals for reform in Congress, and the California Civil

Rights Initiative — a proposal that would limit the ability of

the state government to undertake voluntary affirmative action

programs in areas of employment, education, and contracting.

II. Origins

Some would trace the roots of contemporary group preference

programs to efforts such as the Freedman's Bureau which were

instituted following the Civil War and intended to aid former

slaves in the transition to freedom.

In Griggs v. Duke Power, 401 U.S. 424 (1971), the

supreme court expanded the range of Title VII protection in
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an innovative and far reaching way. The court held that in

addition to prohibiting intentional discrimination Title VII

prohibited practices that were fair in form but unfair in

fact. Griggs analysis wovld bar any employment practice

that resulted in disparate impact on minorities. Employers

would have an obligation to account for any employment

practice which resulted in higher success rates for

majority members. The federal Equal Employment Opportunity

Commission established an 80 per cent rule holding that any

employment practice where the success rate for minorities

fell below 80 per cent of the rate for majorities would be

presumed discriminatory. Courts applied a more involved

statistical model but in either case employers were under

pressure to produce up appropriate numbers.

Only by coming within the courts statistics or the

agencies rule could employers hope to escape the expensive

of litigation. Critics charged that the rules established

quotas in violation of Title VII legislative history and

the spirit of the act which was intended to prohibit race

as a consideration in employment.

While Griggs involved a Title VII, employment case, the

effects were far reaching as the court has attempted to

craft a uniform body of law to apply to the nation's

various civil rights enactments.
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Griggs created a pressure on employers to undertake

affirmative action programs. Title VII, itself permit programs

without requiring them. Under EO 11246, however, employers

appeared to be obligated to undertake affirmative action. In

Webar v. Kaiser Aluminum & Chemical Corp., 443 U.S. at 215, the

court acted to ease the employers' doubt. Employers were

permitted to undertake affirmative action programs without fear

of reverse discrimination law suits as long as the programs were

limited.

The theme struck in Weber about appropriate limits was

picked up by the Court in Regents of the University of California

v. Bakke, 438 U.S. 265 (1978) in which the Court imposed

restrictions on the ability of state governments to craft

voluntary affirmative action programs. Because the constitution

limited the ability of state governments to classify their

citizens by race the state's could only use race in compelling

circumstances and then only if safeguards were taken. Bakke

imposed a set of confusing requirements that have insured

continued litigation in this area. The practical effect of Bakke

appears to have been de minimis. It is only necessary for

the state agency to create the appropriate verbal fog

that permits it to classify race as one of many factors

considered and not the single dispositive factors.
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The situation is further confused by the Court's holding

in Fullilove v. Klutsnick, 448 U.S. 448 (1980), there the

Court held that the fourteenth amendment which limited the

states ability to consider race was a grant of power to

Congress to freely legislate on the basis of race where

its objective were remedial. In Fullilove the Court upheld

a set aside programs. In City of Richnond v. Croson,

a similar set aside program set up by a local government

was held to be unconstitutional. The Court would impose

strict scrutiny on state and local program while granting

great deference to federal determination.

The authority of Congress to enlarge, abolish or restrict

the programs appears well established. The capacity of

states, however, to restrict affirmative action programs may

be limited. In Hunter v. Erickson, the court held that state

laws which prohibited the ability of minorities to remedy

past discrimination violated their rights to political

participation. An even more sweeping reading of Hunter was

applied by the Colorado Supreme Court recently in Evans v.

Romer, applying Hunter protection to any identifiable group

that might suffer discrimination.

This disparity in remedial powers between the states

and the federal government may make it necessary for

Congress to play a leading role in any significant
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reform of affirmative action. This may come as actual

substantive change in federal policy but it may also include

authorization for states to take steps that might otherwise

offend Hunter political participation considerations.

The difference between private sector and public sector

actors and programs initiated by state or federal authority has

created a confusing body of case law. But a few principle do

emerge from the cases. First, private sector actors will have

greater freedom to create programs — particularly in the area of

employment where they are under some statutory pressure to do

so. Public sector actors must proceed with caution. Federal

programs have the greatest range of discretion while state and

local programs are held to a high standard.

In recent years the Court has expanded its examination of

race based criteria from areas such as employment, education

and contracting to direct consideration of political question

under the Voting Rights Act. In Shaw v. Reno, 61 LW 4818 (1993)

the Court held that whites were entitled to bring action

challenging racially gerrymandered districts. And in Holder v.

Hall, 62 LW 4728 (1994), and Johnson v. DeGrandy, 62 LW 47

(1994), the Court refused to extend a moral liberal reading a

Congressional enactment designed to cure past racial wrongs.

Instead the court insisted on giving equal weight to the

competing political interest of majority group members. While
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these cases are still tentative in their departure from a ready

acceptance of a system of racial spoils they suggest the court is

will, at least, to limit the expansion of the system.

The new cases may have done no more than to have attached

the Balck* considerations to the Voting Rights cases. But in doing

so they have broken with a tradition of giving a broad remedial

reading to Congressional enactment. While not abandoning Klusnick

and its broad grant of power to congress, the newer cases merely

refuse to acknowledge the exercise of the power without the

clearest expression of Congressional intent.

This is non-the-less a disturbing signal to those who express a

faith in an orthodox view of affirmative action. For it suggest

the legislature must speak clearing if affirmative action

programs are to survive. Congress, however, has always been

willing to let the courts and executive branch fashion the

politically offensive details of such programs.

III. Goals

A critical issue in the group preference or affirmative

action debate relate to the ends of equal employment opportunity

law. Is it the intent of the laws to nerely create a level
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playing field by baring consideration of race and other

prohibited categories ? Or is the goal of the law redistribution

? Is the law intended to produce outcomes ?

Opponents of affirmative action claim the law is only about

fairness. The law is about creating an environment in which race,

etc. is not a factor. But, the supporters of affirmative action

argue that the law is all about outcomes. Non-discrimination is

merely a means to an end. The end is the reversal of the pattern

of society in which blacks and other protected classes were

disproportionally poor.

These proponents argue that special steps are necessary to

redress historic injustice. They speak of balancing the books

between blacks and whites as groups. Opponents refuse to accept

the notion of historic injustice or group rights. Only individual

have rights or commit wrongs they argue. Remedies should be for

present victims of present wrongs.

Once an academic consideration the debate over affirmative

action has grown louder as the system has expanded from narrow

confines to larger spheres of public life. Further, it has become

more controversial as the list of groups subject to it has been

expanded

.
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Most people think race when they think group preference

affirmative action. But in fact the greater number of

beneficiaries may well be women. This has created a split among

some supporters of affirmative action between racial minority

leaders and leaders of women's groups. This may well illustrate

one of the concerns of critics. This system of status based

spoils tends to lead to intergroup conflicts not harmony.
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Mr. Canady. Thank you. We have heard from both sides of this

issue. I am sure there are some people who Hke the system the way
it is, there are some people who perhaps would like to do away
with the system entirely, and others that would modify the system.
Now, let me ask you, Ms. Bryant, as a supporter of the basic

framework of affirmative action, as you have described it, that is

in place, do you see any problems with the current system? Are
there things that you would change in the system today? And do
you see any negative aspects, any things that the system results

in, that are unfavorable, that cause harm? Although on balance you
have made the judgment that it is a good system, are there things

in the system that trouble you?
Ms. Bryant. I think as you have said, and as I have said, on bal-

ance, affirmative action is still needed. As with any broad based
system like affirmative action, there may well be abuse. There has
been a study recently put forward in a draft basis done by a profes-

sor from Rutgers University that was in the paper last week, that

indicates that I think it is .002 percent, 6 out of 3,000 cases at the
Federal and appellate courts, that there could have been a problem
of reverse discrimination.

That is an issue that shouldn't happen. But we have laws to ad-
dress that.

I think what is dangerous about this conversation isn't that we
shouldn't assess it. President Clinton has called for an assessment
of these policies and programs. It is that there is a kind of premise
that we ought to throw the baby out with the bathwater. I think
that is the problem
Mr. Canady. Whose premise is that?
Ms. Bryant. I think what you heard Senator Dole say, and he

was quoted on the good side of what he was saying, but I think he
was calling for a real question about whether we should still have
these. There have been people testifying here that think that we
should no longer go forward with affirmative action. That to me is

throwing out the baby with the bathwater.
Mr. Canady. Well, I think what I have heard people say is, there

are certain aspects of the present structure that are troubling to

them, particularly aspects which specifically provide preferences to

individuals on the basis of their race, gender or ethnic background.
But let me go beyond the issue of reverse discrimination.
Again, there can be disagreement about that. That is an aspect

of the system that is very troubling to some people. But there are
other aspects of it that are troubling even to some of the people
who are supposed to benefit from the system.
Now, we have heard some polls quoted, and there was a little

dispute about what the polls say. I am not going to get into the
specific numbers of a poll, but I think it is fair to say that if you
look at the polling data you will see that at least a significant mi-
nority of the folks that are in those groups that are supposed to

benefit from this system are troubled by the idea of preferences at
least, or certain other aspects of the structure of affirmative action.

Why is it do you think that they are troubled? What is it that
bothers them? Do they have any legitimate concerns?
Ms. Bryant. I can't think of one American who would like to see

unfair preference. But we have a system that has been dealing
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with preferences all of our lives. We have preferences for veterans.
We have preferences in college admissions for alumni's children.

We have preferences for geography distribution. The fact is when
preference is going to help build a diverse work force or campus cli-

mate, then it is a positive kind of way to look at building a multi-
cultural workplace or campus.
Mr. Canady. Let me ask you this. One argument that has been

put forward by opponents of preferences is that they tend to stig-

matize the people who are within the groups that benefit from
them. Do you think there is any credibility to that argument?
Ms. Bryant. I think there are some people who believe that. I

as a woman do not feel a problem that I in fact was admitted to

a graduate program with the faculty member saying, Guess what,
we really don't have enough women. I said to myself. Here is an
opportunity to show them I am just as good. Did it offend me? Not
in the least.

Mr. Canady. Do you think it offends some women?
Ms. Bryant. Clearly some are, when we are 51, 52 percent of the

population. I don't get offended.
Mr. Canady. What do you think about the position of the Depart-

ment of Justice in the Piscataway case?
Ms. Bryant. I am not familiar with it.

Mr. Canady. Let me go back to the question I asked earlier and
ask if there are any other members of the panel that would like

to address the negative aspects, particularly the issue of stig-

matization, which I think is a legitimate issue that has been raised
by some folks who are supposed by benefiting from the current sys-

tem.
Mr. Broadus.
Mr. Broadus. I think there is an issue there, but I think there

is a more subtle issue that occurs when these systems become so

visible.

Forty years ago, 50 years ago, minority children, African-Amer-
ican children were told they would have to work tougher, harder,
they would have to be better, the world was bad out there, but they
could make it, you know, if they applied themselves. And that is

what people were told.

I am a little concerned—and about the kind of pervasive atmos-
phere that exists, if people are saying that the only way people can
make it is if there is something out in the system that makes it

work rather than something inside the person, whatever those
hardships, that are going to make it work.
Now, every person has to work that through themselves in work-

ing through the system. But, you know, there is a tendency for this

message to be out there that, you know, something outside of you
has to make it work. I think people have to get the message that
something inside of you has to make it work.
Now, speaking from personal experience for a second about some-

thing that concerns me, at my university I serve on two commit-
tees, I serve on admissions and I serve on academic standing.

Now, admissions wants a class that looks like the community
that we serve. And in order to do that, we have to admit students
who are fully qualified but below our profile. That means that they
can succeed in law school, but there is a certain statistical prob-
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ability that that is going to be more difficult for them. And we have
admitted white students below the profile, and we have admitted
minority students below the profile. It is something that routinely

happens. It is not an exceptional kind of event.

There are reasons why you admit students below the profile if

you believe that for other reasons they will probably succeed. But
when there is a pressure, when there is a special program that
says you have to be more concerned to admit students below profile

because of special category, and that gets to the other committee
I serve on, academic standing. Because in that committee you get

to review the mistakes you made on admitting below profile.

There are many fine young people who, had they been admitted
to a school within profile, would have succeeded and didn't. We do
them a favor. We do them a favor in an effort to produce a group
in our class that looked—that was more representative? And in

many—and that is a thing that I am worried about.

We have tried various methods to make that work better, and we
know in America today most of the minority graduates of colleges

and universities still are predominantly—^from minority institu-

tions, there is still a large role that they play. And I think in many
of the cases institutions are making these kinds of overextensions.

It doesn't say anything bad about the students or the institutions.

It says there is pressure on them to make judgments beyond the
margin, and then they don't have the capacity to

—

Mr. CONYERS. Will the chairman yield briefly?

Mr. Canady. I will yield to Mr. Conyers briefly.

Mr. Conyers. I want to clear up, Professor, what is it that you
are worried about? You said this is what I am worried about, and
you were describing the profiles and that some were admitted
below the profile. What is the worry here?
Mr. Broadus. The concern that I have is that for each student

there is a good match—and ideal match between the school and
that student where that student will best achieve his objectives.

And the best way to make that decision is for the school to make
that decision looking at the student and looking at, you know, the
most reasonable anticipated results of their admissions, and noth-
ing else.

If there is some other pressure
Mr. Conyers. But it is not a perfect world. That is why you are

on the committee. What is the point that you are telling us you are
worried about?
Mr. Broadus. I will tell you what I don't like seeing. Congress-

man. I don't like it when—I don't like it when I see some very
promising young people who have a lot in their folder that rec-

ommends them, that could have very good careers, who have those
terminated early because they weren't appropriately matched. That
shouldn't happen. And there shouldn't be any pressure any place
inside the system to make the decisions based on anything other
than matching that student to his best prospects.

But if you have a system that says you have an obligation to

produce out numbers, you have an obligation to produce out num-
bers
Mr. Canady. My time has long ago expired.
Mr. Frank.



186

Mr. Frank. Let me just ask you, Professor Broadus, did the Fed-
eral Grovemment make you do that? The project you are describing,
Is that the result of some order of the Federal Government?
Straightforward, yes or no, or maybe.
Mr. Broadus. Yes.
Mr. Frank. Are you doing that as an institution—we do have

some nexus to what the Federal Government does at this hearing.
I am concerned that we are blaming the Federal Government for

the weather in Malaysia. I am just wondering whether it is the
Federal (Government that has forced you to do that?
Mr. Broadus. Whether
Mr. Frank. That is a straightforward question. I would just like

an answer. Is the Federal Government responsible for your having
to admit those people that make you concerned?
Mr. Broadus. I think that is done in direct response to affirma-

tive action concerns.
Mr. Frank. Does the Federal Government make do you it?

Mr. Broadus. Yes.
Mr. Frank. How? Under what rules of the Federal Grovemment?

What policy of the Federal Grovemment is requiring you to do this?

Mr. Broadus. Every institution has to file EEO reports on its ad-
mission statistics and on the other kinds of statistics, on all that.

There are pressures there on every institution

Mr. Frank. I am sorry that you can't answer it more directly. I

disagree, and I think there is in fact no reason to blame the Fed-
eral Government for this as for other things. As a matter of fact,

I just want to make a couple of points here.
Ms. Ingraham, I must say I regret that you had misstated when

you refuted Dr. Berry. She did not say that Asian-Americans and
Jews would have the best jobs. She said if you went solely by test

scores they would dominate the places at the best universities.

That is a very different thing.

Ms. Ingraham. I do not agree with you.
Mr. Frank. There is a very real difference between the state-

ment about test scores and jobs. I think it is unfortunate you would
distort it.

I also want to go back, I am sorry Mr. Smith isn't here, he read
the most partisan, distorted statement about President Clinton
that I have heard in a committee hearing in a long time. For exam-
ple, he said, "Well, the Defense Department says you can't promote
any white male who isn't disabled without special permission."
That is nonsense as a description of the Defense Department it is

policy in general. He apologized to me, he said, **Yes, that one was
wrong." I think several of the things he said were wrong.
Now, I want to get back to this list that was prepared for Sen-

ator Dole, because what we have here is a calculated effort at dis-

tortion, and to blame affirmative action for all manner of things,

economic and other problems that it has no responsibility for, and
in fact this famous list that we have got of preferences says, we
have included any statute or regulation, et cetera, which appears
in any manner to prefer or consider race, gender or ethnicity as fac-

tors.

So preference now becomes consideration. In fact, dozens of these
things simply say encourage you to deal with minority banks. One



187

says there should be bilingual information in the food stamp pro-
gram in areas where a lot of people don't speak English. Suggest-
ing that all of these things in fact are preferences is an example
of distortion. It is an example of the kind of demagoguery Ms.
Ingraham said she didn't like. No, we do not have a massive struc-

ture of preferences. Yes, there are some people who have cleverly

played on the economic insecurities many people feel to blame Afri-

can-Americans and women and others when they are not in fact in-

volved.

And so I think we ought to be very clear what in fact is happen-
ing. I think the things Ms. Archuleta said, the things Ms. Bryant
have said, yes, let's see if we can preserve the program while mak-
ing the regulations work better, I am all for that.

With that, Mr. Chairman, I would reserve the balance of my time
to be put into a pot for Mr. Scott.

Mr. Canady. Mr. Watt.
Mr. Watt. Mr. Chairman, I don't have any questions of this

panel. I will yield all of my time to Mr. Scott.

Mr. Canady. Mr. Serrano.
Mr. Serrano. I will not only yield all my time to Mr. Scott
Mr. Frank. This Scott preference is getting out of hand.
Mr. Serrano. I would hope he mentions me in his statement.
Mr. Canady. Mr. Conyers.
Mr. Conyers. I will not yield Mr. Scott any time whatsoever.

And we will ask him for some time if he feels so inclined.

This is a very troubling point here that has been raised by the
professor. You presume you know and work with Roger Wilkens at
the law school?

Mr. Broadus. He is on the economics faculty of the main cam-
pus.

Mr. Conyers. What is your answer?
Mr. Broadus. He is on another faculty. I know him, and—I know

him. I do not work with him.
Mr. Conyers. I get it. Do you agree with him on these kinds of

matters? You know, he is from a civil rights family and back-
ground. Did you know that?
Mr. Broadus. I know that.

Mr. Conyers. OK. What is the answer?
Mr. Broadus. He was Assistant Attorney General.
Mr. Conyers. Now that we all know Roger Wilkins, what is your

relationship with him?
Mr. Broadus. I have never met him. I visit our main campus

once a year, Congressman.
Mr. Conyers. Fine. Then I won't go into that line of questioning.

The problem that concerns me, particularly since you are on the
committee that determines who gets into the school, is why you feel

badly if some kids don't happen to make it through school. I mean,
a lot of people flunk out. A lot of people quit. It is unfortunately

—

as a matter of fact, some schools predict pretty accurately a large
portion of the class will never graduate.
So why does that present such a concern to you when you said

that all of them are qualified to come into the school but there may
be something in terms of a profile variation, but you let them in
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anyway, and some do succeed, as you have said. So what is the
problem?
Mr. BROADUi^r^heproblem is that, you know, you essentially get

one shot at this thing, and I would^:^athei^J^e4n the business of giv-

ing you your best shot. That is the problem. You get one shot at
this, and I would rather see you have your best shot at it.

Mr. CONYERS. That is not a problem. That is a worthy goal. I

agree with giving everyone their best shot.

And by the way, you must know that many law schools have pro-
grams for youngsters who haven't had a rich academic background
or their preparatory courses for people going into law school, where
they get a chance to prove—it is a summer program.
Mr. Broadus. Our problem is that we are a little different from

most law schools. We have an inordinate—as a matter of fact, we
have a very serious quantitative deponent structured to the first

year which has become increasingly more rigorous.

Mr. CONYERS. What does that mean?
Mr. Broadus. Normally one can become a lawyer without having

to apply statistical methods or applying kind of advanced mathe-
matics or—you can simply do it on verbal skills and history.

We have a very large economic component in our program, so we
begin to look for a student with a different kind of background.
That has made it very specialized, because you are looking for peo-
ple with both high levels of verbal skills and very good math slalls.

It is a very specialized thing we are looking for.

Mr. CONYERS. I won't go into your school's qualifications, we will

be here longer than we have time for. But of course the people en-
tering into your school are going to graduate from law school,

whether or not they become lawyers is a completely different func-

tion of the state and its testing.

But let me ask you, on balance, where do you come down on the
subject that brings us here today, affirmative action? As you know,
there is a lot of tension about this. You are the only African-Amer-
ican on this panel. There was only one on the panel before.

Can you just tell me where you come out on this thing? There
is a great push on to withdraw affirmative action, which is a wide
variety of programs in many areas, both governmental and private.

So where are you?
Mr. Broadus. On balance I distrust programs which are overly

rigid in terms of being mathematical and on balance I believe you
have to have programs that—if you are going to have programs
they have to be programs that are targeted to need.
Mr. CoNYERS. These are affirmative action programs you are re-

ferring to?

Mr. Broadus. Those are affirmative action programs.
Mr. CoNYERS. Which ones are we talking about?
Mr. Broadus. You had obviously—^basically you have several

large sets, in emplo3mrient, and
Mr. CONYERS. I know we do, but which ones are the ones that

are troubling you?
Mr. Broadus. The ones that trouble me are ones that don't let

you make the kind of specific examination of either program or

what you are doing
Mr. CONYERS. For example.
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Mr. Broadus. If in fact—and there is some evidence of that—if

in fact, for example, you have—in fact—I am troubled, for example,
by a program, what you are describing—now, if it is not remedial
in terms of being related to a court order, if in fact you have a pro-

gram.
Mr. CONYERS. Tell me about a program that troubles you in af-

firmative action.

Mr. Broadus. I am going back over the program
Mr. CONYERS. Just name one. My time is running out.

Mr. Broadus. There is one that was described in Chicago, if that
is not result—that is simply an action by the city, that is the trou-

bling program.
Mr. Conyers. That troubles you? That is one you heard about

that troubles you?
Mr. Broadus. Yes, if those are accurate descriptions and it is not

abiding by a court order.

Mr. Conyers. Are there some others? In other words, here we
are in an important hearing and you are telling me you heard
somebody talk about a Chicago case and that if it is true it bothers
you, but don't you come to this hearing with an attitude about
whether we should approve a change or drop or modify affirmative

action, and if you do, what is it?

Mr. Broadus. I tried to express that, that we should have tar-

geted an affirmative action that attempts to meet known and lim-

ited needs.
I do not approve of the suggestion, for example, in California that

the University of California has to, you know, rigidly reflect the
population of California in degrees issued by the university have to

reflect the population.

Mr. Conyers. That is exactly I thought what you were doing at

your university.

Mr. Broadus. No; it is not.

Mr. Conyers. You said—I thought that you said that.

Mr. Broadus. We don't have—1 didn't say we had a mathemati-
cal

Mr. Conyers. I didn't say that you did.

Mr. Broadus. We are trying to be more representative, and I

think you can make an effort to be more representative, and you
can consider that when you look at applicants. There are a large

number of things you can consider.
Mr. Conyers. Would you do me one favor as we close this? Why

don't you arrange to meet Roger Wilkins since you are both on the
campus and he is a civil rights authority and you know a lot about
him, and I do too? It might help if you even engaged him in con-

versation. I referred to an article he wrote in the Nation magazine,
last week, March 27, the case for affirmative action.

Mr. Canady. Ms. Schroeder.
Mr. Conyers. Would you agree to

Mr. Broadus. Well, sure.

Mr. Conyers. I can get the article for you. Would you agree to

meet him?
Mr. Broadus. I will gladly read the article and I think I have

expressed my other concerns about the kind of subtle impacts over-

ly relying on these programs may have on transferring poor people

23-373 96-7
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with a sense of whether they have to achieve things for themselves
or how much they rely upon the structure of the system to achieve
things for them. I think that does tend to have a negative effect

on people.

Mr. CONYERS. Have you ever let in anybody you thought you
shouldn't let in and you thought you had to do it because of the
Federal law or some report you had to fill out?
Mr. Broadus. No, we have never let anyone—I made that clear.

We have never let anyone in who wasn't qualified.

Mr. Canady. The time of the gentleman has expired.

Mrs. Schroeder.
Mrs. Schroeder. Thank you, Mr. Chairman.
I come in at a very interesting time. You never let anyone in that

wasn't qualified. I guess the one thing that I would be appreciative
of finding out, because this is information I have never seen before,

you apparently have some kind of test where you know who is

qualified or who would do best at that school and who wouldn't.
And as I say, some of our prior witnesses have testified how confus-
ing tests are.

I know that the SAT tests and some of the Princeton testing
scores they have been looking at for a very long time and found
that tests alone don't predict. So what is it that you have that is

100 percent predictive?

Mr. Broadus. It is not 100 percent predictive and we have run
into those problems, and we change the formula every year. We
compare what our predictions were last year against what we have
in our class, and we change the formula every year just because it

isn't perfect in an attempt to capture the information in every
class. We are trying to find out what works.
Mrs. Schroeder. And you don't have the answer.
Mr. Broadus. We don't have the answer and we keep changing

it based on what comes in.

Mrs. Schroeder. And you haven't let in anyone you didn't think
was qualified?

Mr. Broadus. Everybody has been left in

Mrs. Schroeder. Maybe if you wrote it down I would under-
stand it better. What is the problem? I wanted to ask some other
people questions and the 5 minutes go by very quickly if you could
submit for the record the laws that you are concerned about that
the Federal Government imposed upon you that force you to select

qualified people that you don't want to select that you know won't
work somehow because
Mr. Broadus. It is not that you know they won't work.
Mrs. Schroeder. I would think
Mr. Broadus. There are bigger questions about some people.

Mrs. Schroeder. If you could write it down, maybe I would un-
derstand it. Maybe it is late in the afternoon and I am being very
slow.

I wanted to talk a bit about this concept of affirmative action,

which has become such a negative word, but it always seemed to

me that part of what we were trying to do was to teach people to

fish mode, in I thought your testimony went very much to that,

where you are saying you did get your dignity and self-sufficiency

back and so forth.
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One of the things I think in particular as regards to women has
been they have been moving out into the small business community
in the private sector at a phenomenal pace. In fact, some people are
saying they are moving out faster—and yet when you look at the
contracts they get from the Federal Government, it is about 1 or
2 percent.

So if they do so well in the private sector, why can't they do so

well in the public sector?

Ms. Archuleta. Can I address that? One of the reasons is the
variation. I will go back to Chairman Canad^s question about stig-

mas, you know, maybe I am too old, but stigmas happen, whether
we want to control them or not. I think stigmas are directly associ-

ated with the whole issue of presumption, the whole issue of class-

es, you are a woman therefore you can't do this.

As I said earlier, I went to the Small Business Administration
for a loan to fund my company, and I was entering into the world
of manufacturing, and I was told, "You are a woman, you will not
make it in manufacturing, why don't you pick something else," as
if it was a real choice.

So if those stigmas exist, then the presumption exists, and cer-

tainly discrimination exist, and so you have got a bad situation.

I am a woman in a high-technology business and I employ many
white Anglo males, who by the way asked me to bring you all a
message, and they all said they hate being called angry white
males, because they work for a woman and they love it.

Mrs. SCHROEDER. Good for you. They have taught you to fish well
or you have taught them to fish well. Something has worked.
Ms. Archuleta. The issue is that the presumption exists that we

cannot perform the work.
Mrs. Schroeder. People bring their cultural bias, sometimes. I

was interested in this law school thing because when I got into law
school they let us in equally and the dean was so opposed to letting

women in. He very proudly announced that they had let that many
more men in, because they were sure we would never use it and
that we will not need to be there and on and on.

I understand what you are saying, that people keep telling you
you cannot do this.

I also think the testing issue that I heard both of you—I did one
of the first hearings on affirmative action in the Federal Govern-
ment and asked NASA why there were no women, and we were
told it is because they didn't pass the weight test—oh, they had
push-ups, they had everything. I am a pilot and I know that run-
ning a spacecraft is like milking a mouse. So having a lot of push-
ups, you grab control of the controls of the spacecraft and you
shake it to death. They had a test with no applicability to what
they were doing.
And of course they have since changed that, and opened that up.

But I think that is one of the things we have to keep bringing this

back to, that there is a reason people have tried, and maybe we
don't have the perfect formula yet, but we ought to be analyzing
why only 1 to 2 percent of government contracts are going to

women, and maybe we need to try harder to make sure they get
their foot in the door to be able to compete.
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And I don't think it means they are a lesser being. I think it

means they don't get into the door or they can't find the door,

somebody didn't tell them where the door is because they figure,

immediately, oh, well, they couldn't do it.

Ms. INGRAHAM. If I could chime in a little bit, I think we are
talking about why women don't get particular government con-

tracts. There are so many regulations in place, and they are in the
CRS study, discussing preferences in banking law, preferences in

the communications industry—obviously the licensing issue re-

cently came up.

Women are being accorded all kinds of preferential treatment
and yet we seem to be sitting here saying women aren't doing well

enough. And I think stressing education and all of those things are

great because they don't involve any kind of group preferences.

Those are the kinds of positive things that the Independent Wom-
en's Forum is advocating and applauding.
Mrs. SCHROEDER. I think there is no question we have opened a

lot of doors in education that were not open when I was coming up.

So I think affirmative action has done great things for women.
I think in the business community there are still a lot of prob-

lems. I helped pass the equal credit law. For 20 years the Federal
Reserve Bank insisted on interpreting that to mean only consumer
credit, because again, their mindset was that women would only
want credit to buy things, not to start a high-tech company. We fi-

nally got that changed 2 years ago.

But it was as clear as it could be on its face that equal credit

means equal credit, you look at their credit like everybody else's

credit, but the Federal Reserve would sit there and look us in the
eye and say. We know it means consumer credit and that is all we
are going to look at.

Ms. Ingraham. Only now women have a leg up on everyone else

other than minorities who are applying for loans. I work in this

area of the law and I know a little bit about fair housing and lend-

ing laws.

Mrs. SCHROEDER. They have a way in, and they have a door they
can get in, and it has been denied them for so long. So I think we
have to—again, I really—the rancor of this debate is making me
crazy, because if I listen to you, I sit here with gray hair and I

want to say. What she is really saying is no woman has ever been
qualified by yourself. And so

Ms. Ingraham. Absolutely not.

Mrs. SCHROEDER. I don't think that is what you mean.
Ms. Ingraham. I think that is really unfair. I am saying there

are women out there who are talented and competitive and who
can get FCC licensing and get permits for all sorts of Federal work,
and it is unfair to make me feel like I got there because of some
preference program.
Mrs. SCHROEDER. But you wouldn't want her to say she is not

qualified. She has gotten there, she is qualified.

Ms. Ingraham. Absolutely not.

Mrs. SCHROEDER. I think you have to be careful how you phrase
it.
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Ms. Ingraham. Just because someone happens to be the bene-
ficiary of affirmative action doesn't mean they weren't quahfied.
That is not our point.

Mrs. SCHROEDER. But your testimony made it sound that way,
that you were instantly tainted as undeserving but you get some
kind of a prize.

Ms. Ingraham. No.
Mrs. SCHROEDER. That is why I am looking forward to seeing

this in writing because I got the feeling that you knew who did best
where. If you do, that is great, but I don't know anybody that is

quite that—we are just trying to sort it out.

I know my time is up and I have to get out of here because I

have another meeting I have to be at, but if we can somehow lower
this rancor it would be I think very helpful because I think all of

you are not that far apart, and to come in here and allow people
to politicize it and see if we can't blow this country up over this

issue is really the craziest thing we can do after the strides we
have made.
Thank you, Mr. Chairman.
Mr. Canady. Thank you.
You have 12 minutes, Mr. Scott.

Mr. Scott. I would like to thank the gentleman from New York,
the gentleman from North Carolina, the gentleman from Massa-
chusetts, for yielding.

Mr. Watt. And the chairman.
Mr. Scott. And the chairman. Thank you very much.
Professor, you have a threshold where you figure people have to

have at least a certain ability to be able to perform the work of the
George Mason University School of Law, and you don't admit peo-
ple that are unqualified to do the work.
Mr. Broadus. No.
Mr. Scott. There is nothing in the law that would require you

to admit people who are not qualified.

You indicated that you were disturbed by this Chicago situation.
As I understand the Chicago situation, you have two groups of peo-
ple, one who were selected after an evaluation of their actual past
performance and ability to do the job, another group who scored on
a test that, let's assume for the sake of argument, was culturally
biased.

Now, of the group that was evaluated on actual merit, their abil-

ity to do the job, their past performance, and the people who
passed this irrelevant test, which group were you disturbed with
getting the jobs?
Mr. Broadus. If we have an irrelevant test, if we have an hon-

estly irrelevant test, no one should be hired under it.

Mr. ScOTT. So if the test hasn't been statistically validated, then
it ought not be used at all?

Mr. Broadus. Yes, if we don't have a validated test, we are not
confident that it measures job relatedness, and that, you know, it

is doing something, then we shouldn't use it. We should do all of
the bases of merit or we should do a new test, but I don't know
what purpose you would have by hiring some small number of peo-
ple because they could do the job and hiring some larger number
of people because you have this test.
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If the test doesn't work, get rid of it

Mr. Scott. Wait a minute. You indicated you were disturbed by
the Chicago situation.

Were you disturbed because those who were selected on their
abihty to do the job were selected? Or were you disturbed by the
people who had just passed this irrelevant test and then gotten 80
percent of the jobs?
Mr. Broadus. I am disturbed because the Chicago situation

seems to track the situation in Connecticut, which the court said
was prohibited, because you had a routine testing system for choos-
ing applicants, and in each critical stage of that process or at least

at the critical stages of the process, you had a system for reintro-

ducing minority employees to guarantee that you would get the
proper kind of numbers to avoid two standard deviations so you
couldn't claim it had an adverse impact.

It seems to me if you have a testing system that you believe in

because you hire a large number of people under it and you have
a second testing system which you believe worked and you imple-
ment it to, you know, produce some number, some identifiable

number of minority candidates who succeed, what you are trying
to do is shelter the ineffective system by incorporating numbers
that rise above two standard deviations, and precisely what the
court told us in Connecticut v. Teale was you could never shelter
the bad portion of the test by producing up numbers.
So I am disturbed.
Mr. Scott. I am still confused about which group you were dis-

turbed, with those that were selected by merit, their ability to do
the job, or
Mr. Watt. The Teale group.
Mr. Scott. Do you have a problem with—let me ask it another

way. Do you have a problem with people being selected on their

ability to do the job based on their past performance as super-
visors, saying they could do the job? Are you bothered by them get-

ting a promotion?
Mr. Broadus. No.
Mr. Scott. Are you bothered by 80 percent of the jobs being

taken by a group that can pass a test? Let me preface that by say-
ing that you know in advance it is culturally biased.

Mr. Broadus. If the test does not work, the test should not be
used. We shouldn't be limiting appropriate—if you believe the ap-
propriate test is judged by the method of—and there are problems
with that. If you believe that is the appropriate model, then you
shouldn't be doing the right thing 20 percent of the time. You
should be doing the right thing 100 percent of the time. If the right

way to do it is with some uniform test, then it should apply 100
percent. If the right thing to do is the other way
Mr. Scott. Are you familiar with job testing?
Mr. Broadus. Yes.
Mr. Scott. In virtually all of the job testing tests or job tests,

is there a cultural, racial bias?
Mr. Broadus. There is a claim for that in much of the job test-

ing, but, you know, job tests have survived court challenges. So to

the extent that they have, they fall below the current legal thresh-
old.
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Mr. Scott. Is it true or not true that most of these job tests are
culturally biased?
Mr. Broadus. I don't know most—there are hundreds of job

tests. I don't know most of the job tests.

Mr. Scott. So that African-Americans, Hispanics, and women
score predictably lower based on their predictive effect on how they
are going to do the job.

Mr. Broadus. Does that mean—are you saying they do not pre-

dict as well for African-Americans as they do
Mr. Scott. Let me ask it another way. You had a group that was

selected on merit, their ability to do the job. You have another
group that took this test, however—and there were significant devi-

ations on how they affected the population based on a racial and
ethnic background.
Now, your question is whether you ought to take this test, cul-

turally biased, which I think apparent based on the results, wheth-
er or not that is a better
Mr. Broadus. What you are saying-
Mr. Scott. Whether you ought to set aside 80 percent of the jobs

for the people who take that irrelevant test and just 20 percent of

the jobs for the people that could actually do the job, or whether
all of the jobs should have been given by virtue of your ability to

do the job. And you said you were disturbed with it.

I was just wondering whether you were disturbed that 80 percent
quota for one group, totally irrelevant to their ability to do the job,

and only 20 percent quota for those that actually could do the job.

Mr. Broadus. And I think I said that I believe only job relevant
tests should be used as a measure.
Mr. Scott. I am not sure, but I think we agree that your prob-

lem was with the 80 percent and not the 20 percent.
Mr. Broadus. And there is a disparity—^you shouldn't have, you

know, one that it works and one test that doesn't.

Mr. Scott. Well, one was selected by merit based on an evalua-
tion of people that actually saw people doing the job.

Ms. Bryant, you went through a little history of affirmative ac-

tion. I think you pointed out that we all know what would happen
in the marketplace if we eliminated affirmative action.

Without some affirmative action, what could we do about—we
don't need affirmative action to deal with overt, blatant bigotry in

terms of high practices. How would we, when people get a little

more sophisticated and have these covert schemes, without affirma-
tive action, how could we address racial discrimination for people
that become more sophisticated?
Ms. Bryant. This committee and the panel before us has said we

are not trying to undo discrimination laws through these hearings.
But I think if you take away affirmative action, take away the
method we have to create a workplace or a campus that is fairer

and that gives you the population that in fact can create a more
tolerant workplace, not one with rancor, that could create a smart-
er workplace or a smarter campus, not one that is segregated.
So to me affirmative action, it is the positive way you get at the

issues of discrimination by race, sex, or ethnicity. I think that we
have got to focus on the positive aspects that affirmative action has
brought. If there are problems with it, we should address them.
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Nobody is saying here, or I think in Congress or the President
of the United States is not saying, if there are problems, let's fix

them. But to undo a system that we can prove over the last 20
years is making a difference so that women and minorities are get-

ting a fairer opportunity, would be crazy. And I don't think any of
us want that.

So to me affirmative action is the positive way you get at it, not
legalistic way when it is too late. When the person has been dis-

criminated against, then you bring in the laws.
Mr. Scott. Ms. Ingraham, if you eliminated affirmative action,

how would you deal with covert, sophisticated racial bigotry?
Ms. Ingraham. I think that type of bigotry, which unfortunately

still exists in the country, can be and will be dealt with through
the antidiscrimination provisions of title VII and title IX of the
1964 Civil Rights Act.

No one here is saying that we should do away with any of those
provisions, which if properly enforced, properly followed, will deter
discrimination with sanctions, monetary penalties, and all sorts of
tools, real discrimination that is out there.

Mr. Scott. Let's get back to the Chicago situation where if you
assume for the sake of argument the test is racially biased, and
that is how they are going to be hiring, without affirmative action,

how would the Chicago Police Department stop discriminating?
Ms. Ingraham. I think if the test is proven racially biased, un-

less I am misunderstanding your question, it would violate the
Civil Rights Act.

Mr. Scott. The fact apparently is that on evaluation of perform-
ance, minorities do well on this test, don't they?
Ms. Ingraham. I just don't see how that changes from the anti-

discrimination provisions of the act. It can still be dealt with.
Mr. Scott. How would you—if that is the situation, without this

20 percent and you kept going on this test that minorities who do
well, but people who watch their work don't do well on this test for

whatever reason, how do you ever break that cycle without some
affirmative step either going towards a merit situation, which ev-

erybody is apparently complaining against? How would you ever
bring a case? I mean, that is the way they have been doing it. How
do you ever change?
Ms. Ingraham. Affirmative action policies which involve opening

doors and making sure that opportunity is equal for blacks or
women or other minorities doesn't alter the fact that some of these
tests aren't right and don't measure performance.

I don't think anyone is sitting here saying all tests are great or
all tests are going to measure performance accurately. I mean, I

think we are getting all these things confused by talking about one
particular test or several tests that don't perfectly predict perform-
ance. If they don't, they should be remedied, they should be
changed, and they can be changed and they can be challenged in

courts through the discrimination laws on the books that were
passed for an important reason.
And all of us agree on that. The only thing we don't agree on is

whether numbers are indicators of when someone is discriminated
against. Sometimes they will be. Sometimes there will be real evi-

dence. A lot of times there won't. And I think it clouds the issue
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to say that set-asides or preferences are everybody's concept of af-

firmative action.

Mr. Scott. There is a term in some cases called manifest imbal-
ance. If you have got one of those because of past discrimination,
how do you ever remedy that without some affirmative steps being
taken? If you just have the agency or business declare itself or stop
discriminating without numbers to measure
Ms. Ingraham. I think there are all sorts of things we can do in

this country that haven't been talked about today, aren't the sub-
ject of this committee, like putting more emphasis on inner cities,

trying to stop crime, trying to give people hope in all sorts of areas
in their lives, that will allow women and blacks and African-Ameri-
cans, every minority out there, to compete with everybody else, and
that is what we all want.
Mr. Scott. What if you have the employer as a racial bigot who

will do everj^hing in his power to set up schemes to prevent peo-
ple, however well qualified, from coming in?

Ms. Ingraham. Those are called pretexts, and under the law
those are ruses and not real measures or real testing schemes; and
those can be challenged under the discrimination provisions of the
statute. And those things aren't going to be—I don't see those
things changing, and I hope that they don't.

Mr. Scott. Thank you, Mr. Chairman. I appreciate it.

Mr. Canady. Thank you, Mr. Scott. Your time has expired.
That concludes our hearing today. I want to thank each of the

witnesses, again, for being with us. We appreciate it.

As I have indicated at the outset, this is the first of a number
of hearings we will be holding on this. I appreciate the attendance
of the Members today.
Thank you. The subcommittee is adjourned.
[Whereupon, at 4:45 p.m., the subcommittee adjourned.]





GROUP PREFERENCES AND THE LAW

THURSDAY, JUNE 1, 1995

House of Representatives,
Subcommittee on the Constitution,

Committee on the Judiciary,
San Diego, CA.

The subcommittee met, pursuant to notice, at 9 a.m., at the

County Administration Center, Board Chambers, 1600 Pacific

Highway, San Diego, CA, Hon. Charles T. Canady (chairman of the
subcommittee) presiding.

Present: Representatives Charles T. Canady, F. James Sensen-
brenner, Jr., and Michael Patrick Flanagan.
Also present: Kathryn A. Hazeem, chief counsel; Jacquelene

McKee, paralegal; and Robert Raben, minority counsel.

Mr. Canady. The subcommittee will come to order. Today the
Subcommittee on the Constitution will hear from a number of wit-

nesses on the issue of group preferences and the law.

In the 1960's, Congress enacted major civil rights laws to protect

individuals from discrimination on the basis of race, color, ethnic

origin, and gender. These laws were based upon principles of fun-

damental fairness and the moral and legal imperative that all citi-

zens were entitled to equal treatment and equal protection under
the law.
Unfortunately, the command of equal protection and non-

discrimination has degenerated into a pervasive regiment of quotas
and preferences imposed by both the States and the Federal Gov-
ernment.
We are here today in San Diego because Californians are on the

cutting edge of restoring the original purpose of civil rights laws for

their State. California is a State rich in diversity and many cul-

tures. The people of this State, perhaps more than most others, are

uniquely aware that racial and gender preferences, preferences
handed out without regard to an individual's merit or qualifica-

tions, can be a divisive force in an already fragile society.

We all agree that affirmative action which involves recruitment
and outreach efforts or which takes into account socioeconomic dis-

advantage can be an appropriate and effective tool for creating op-

portunity. Most people, however, are either deeply troubled by or

entirely opposed to race and gender preferences which have a dis-

criminatory impact.
Later this month, I plan to introduce legislation which will end

the use of race and gender preferences by the Federal Government.
The purpose of the hearing today is to examine race and gender
preference policies and their effect on equal opportunity.

(199)
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I want to thank Supervisor Greg Cox and his staff, especially
Pam O'Neal and Jan Boujois for accommodating us in this effort,

and Mr. Thomas Pastuska, clerk of the board of supervisors, and
his staff for their assistance.

I want to thank the two members of the subcommittee who have
joined me for the hearing today and I would like to recognize Mr.
Sensenbrenner.
Mr. Sensenbrenner. Thank you very much, Mr. Chairman.

Today the subcommittee begins hearings on ending a well-inten-
tioned social program that has gone terribly awry, affirmative ac-

tion which has evolved into mandatory goals and timetables,
quotas and preferences.

It has put race against race. It has put gender against gender.
It has put ethnic group against ethnic group. The time has come
for the Congress to thoroughly examine the consequences of the
well-intentioned affirmative action programs that were passed in

the 1960's and 1970's. Gov. Peter Wilson of this State is doing the
right thing today and signing an executive order starting to put an
end to these t3q)es of practices in the State of California.

The Congress of the United States should do likewise. The rea-

son we should do likewise is the results of these well-intentioned
programs have been that less qualified people have gotten jobs,

places at universities, and student financial aid ahead of those who
are more qualified.

In the area of Government contracting, it has cost the taxpayers
more with preferences and set-asides and it has resulted in endless
litigation that has benefited nobody but the lawyers on both sides
of the lawsuits.

So I salute the chairman for coming to San Diego today to start

these hearings. I salute the chairman also for introducing legisla-

tion later on this month to try to put some sense in affirmative ac-

tion programs. And I call on the President of the United States to

start looking at the results of these programs rather than telling

the people of this country that he's going to get to it sometime in

the far distant future.

Thank you.
Mr. Canady. Thank you, Mr. Sensenbrenner. Mr. Flanagan.
Mr. Flanagan. Thank you, Mr. Chairman. I, too, commend you

for having these hearings today here in California. And with the
Governor having acted just this morning, I think it is all fitting

and proper that we explore this issue thoroughly today.

I will tell you, also, that Chicago has recently had a bad experi-

ence with bad law and that is in the hiring of some policemen there
and quotas were adopted, but they weren't quotas. Chicago worked
very hard to comply with the law without actually having quotas
and it is virtually impossible because of the construct of the law.

And as Mr. Sensenbrenner noted, what was a good idea has be-

come a perverse system of preferences and quotas that simply is

unworkable. It is uniquely un-American to preferentially treat one
person or one class of persons over another because of something
that happened a long time ago or may have happened a long time
ago.

I will tell you, Mr. Chairman, it is outstanding to have these
hearings today and I'm happy to be a part of it. I yield back.



201

Mr. Canady. Thank you, Mr. Flanagan. Our first witness today
will be Representative Brian Bilbray. Representative Bilbray, I ap-
preciate your being here. Representative Bilbray was elected to

Congress in 1994. He represents California's 49th District, which
includes the city of San Diego. The subcommittee appreciates the
assistance he and his staff have given us in putting together this
hearing.

STATEMENT OF HON. BRIAN P. BILBRAY, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Bilbray. Thank you, Mr. Chairman. Mr. Chairman, I'd like

to welcome you to San Diego and the 49th District, where we are
right now.

I would like to say that my testimony really comes from the ex-
perience of growing up in a very multicultural, multiracial neigh-
borhood along the border. It also stems from administering the gov-
ernments for the city of Imperial Beach, which is down on the bor-
der and is very diverse, and the First District of the county of San
Diego, which we are also in, and for the county of San Diego, which
I proudly say is one of the most culturally and racially diverse com-
munities in the country.
We have had some very good successes that I'd like to point to

later which really fulfill many of the goals of affirmative action
without developing the problems that you've see across this coun-
try.

Mr. Chairman, my problem with the existing terminology or the
definition of affirmative action is that we have justified violating a
basic premise, by judging people by the color of their skin, rather
than their character. What we have done with affirmative action
is we've taken a well-intentioned, but misguided strategy and actu-
ally justified State-mandated discrimination based upon gender
and race.

I think that no matter what the intentions were, the means do
not justify the end. And, in fact, as somebody who has grown up
and lived in a diverse community, the end is not acceptable. We
have actually had a mixed result. In fact, if nothing else, a very
adverse result of our well-intentioned strategies. The greatest vic-

tim of these misguided strategies is not the white male. It is actu-
ally the minority and the professional woman who is out there
wanting to prove that they can perform as equals.
The affirmative action program, first of all, makes an assumption

that certain parts of our population cannot compete on equal foot-

ing in our society without having some kind of Government-man-
dated subsidy. I think that that creates a continuation of what I

would call very, very naive, and very prejudiced assumptions, that
somehow there is an imbalance in the ability to perform.
The other issue it starts creating is called new racism. I think

we've got a major concern that there are those individuals in our
society, especially young adults coming up, who perceive that the
playing field is not equal. They perceive that there is a preference
for certain individuals in our society mandated by Government and
that their position is to be relegated to a secondary post. This then
generates a lot of prejudice that is aimed at the wrong target, indi-
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viduals of color and women, rather than the real target, and that
is the Federal Government and its misguided strategies.

A good example of this is a personal experience I'd like to point
out to you. When I was mayor of Imperial Beach, we had a system
where we hired a planning director. The planning director was
heads above everybody else in the written test. When the oral test

came through, there was no doubt about what was going on.

I was a young mayor at that time, about 27 years old, and prob-
ably pretty naive. I remember hiring on my first major department
head, very proud that this man, who happened to be Latino, was
hired-on to guide the city's future. What upset me was that the
first thing I remember, walking down the hall, was somebody mak-
ing the comment that Mr. Sanabal was obviously hired because he
was a Latino and because of affirmative action.

They degraded this man's abilities, his accomplishment, his

achievement, and, to me, that was when I started having second
thoughts about this concept.

Now, when we get into this thing, we've got to point out that we
are not only judging people by the color of their skin and their gen-
der, but we are sending mixed signals. There are ways to address
this problem. Mr. Chairman, I think that one of the things we've
got to recognize is the existing structure of affirmative action that
is being interpreted violates the concept of equal protection under
the law. Frankly, I think this issue is going to be brought to a
head.
We specifically have laws to stop this type of violation. Affirma-

tive action programs also make an assumption that all women and
all members of a minority are disadvantaged and poor and that all

white males are somehow advantaged and wealthy. As somebody
who comes from a working class background, let me assure you
that is not true. I think that it's making assumptions that are
wrong and immoral.
There are ways to address this issue by abandoning the quota

system. In San Diego County, in these chambers, we developed a
policy that has fulfilled the goals, to a large degree, without violat-

ing the concept of equal protection for everyone. What we do, Mr.
Chairman, is set up a situation where the contractor in our affirm-

ative action program is not required to have set percentages, and
people are not denied contracts, just because they did not fall into

a certain category that we had created.

What we do is require the major contractors to prove that they
allowed minority and women contractors to bid on a percentage of
the contract, and that they had access to competition. But they
were not guaranteed a percentage of the take. So they were able

—

we made sure that there was not discrimination against minority
and women—to compete in a free and open market. When that free

and open market meant that somebody else got the contract be-

cause they underbid it, the minority and the female-owned, the
woman-owned business, then they didn't get the business. But they
did get the right of access, the right to take a shot. So we were able
to do that.

Let me point out that I think we need to go back to the mistake
that was made in the sixties, making gross racial and gender as-

sumptions that you can't compete and that all people in one race
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and gender have an advantage and are wealthy and those on the
other are disadvantaged and poor.

I feel that maybe what we want to do, if we want to move this

agenda, is go to the process of judging individuals by their individ-
ual situation. We may want to have affirmative action for those
who are economically disenfranchised. We may want to base it on
their personal situation; based not on the color of their skin, but
on their economic situation. We have done that. Ever since the
16th amendment, we have been able to make differentiation be-
tween those who are wealthy and those who are poor. That can be
constitutionally and morally protected.

But the system we have now cannot be justified by its results,

which have perpetuated racial stereotypes and perpetuated preju-
dice and bad feelings between individuals that should be working
together. It has also degraded those of color, and women who have
accomplished the great things that we want to encourage, and de-
stroyed the concept of setting role models for people. What we need
to move back to is a concept that we are going to judge people by
the content of their character, not by the color of their skin.

And with that should be our goal that we cannot justify racism
to fight racism. We should set the example that we will not only
not allow the private sector to discriminate, but we will not have
the public sector mandating discrimination.
With that, I'll be available for answers, Mr. Chairman.
[The prepared statement of Mr. Bilbray follows:]
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Prepared Statement of Hon. Brian P. Bilbray, a Representative in Congress
From the State of California

Mr. Chairman, I want to thank you for the opportunity to present testimony before this

committee regarding a subject that will doubtless consume a number of headlines for the

foreseeable future. Additionally, I am honored that this subcommittee has chosen the beautiful

city of San Diego, and on behalf of the constituents of the 49th district, I welcome you.

Affirmative action programs at the state, federal, and local levels are an idea whose time has

gone . If we are truly committed to achieving a colorblind society, then abolishing government

mandated discrimination should be our first step. At the same time, we must re-affirm our

commitment to anti-discrimination laws to provide remedy and redress when discrimination

actually occurs.

The problem with affirmative action programs today, is that they result in institutionalized,

mandated discrimination. The practical evidence of the kind of damage done by quotas is

multifaceted. First, they reinforce racial stereotypes, by judging a person not on their merit or

worth, but on their skin color or gender.

Second, quotas foster the wrong-headed assumption that racial minorities and women are

incapable of succeeding without this type of "special" assistance. The assumption that a minority

or a woman may have been chosen for a job, or awarded a contract by virtue of being a minority

or a woman, undermines the value of self-worth and individualism. What quotas suggest is that

people are incapable of competing as equals in a free society.

THIS STiTIONERY PRIMED ON PAPER MADE OF RECYCLED FIBERS
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Thirdly, we can not end discrimination by perpetuating even more discrimination. Ifwe want to

begin to level the playing field, we must eliminate set asides and quotas.

As a County Supervisor in this building, I helped institute a goals-oriented system for hiring

contractors. The goal is to provide a level playing field and equal access. The county requires

departments and contractors to actively seek out and encourage women and minorities to apply,

bid or be included as a subcontractor in bid packages. This policy increased the pool of potential

contractors. The most qualified and competitive bids were ultimately chosen fi-om a larger and

more diverse field.

The result is applicants and contractors feel they have been treated fairly and tax dollars are

expended prudently. It is important to also note that the County of San Diego's equal

opportunity policy has survived court challenges.

Our nation was founded upon the notion of equal rights and protection under the law. While it is

important that we acknowledge discriminatory activities in the past, and learn to recognize

discrimination today, the correct recourse for these acts is to rigorously enforce the resultant anti-

discrimination laws. The answer is not to reverse discriminate. I support efforts in Congress to

continue to strengthen laws which provide protection for all Americans from discriminatory

practices.

I hope that through the activities of this subcommittee, this debate will continue to seek out

unfair practices in federal, state, and local government, and not degenerate into race and gender

based accusations and thoughtless diatribe. I look forward to hearing the testimony of the

witnesses today.
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Mr. Canady. Thank you, Congressman Bilbray. I think you have
provided an excellent overview of this issue and really hit on all

the key points that need to be considered in this debate. I appre-
ciate your being here today and your testimony is very valuable to

the subcommittee.
Are there additional questions?
Mr. Sensenbrenner. No.
Mr. Flanagan. No.
Mr. Canady. Thank you, very much.
Mr. Bilbray. Thank you very much.
Mr. Canady. We appreciate it. Our next witness will be Con-

gressman Ed Royce, who represents the 39th District of California,

which includes the city of Fullerton. Congressman Royce has been
a very active Member of Congress since his election in 1992. I'm
proud to be in the same class of the Congress, Mr. Royce, and we're
very thankful to have you here today.

STATEMENT OF HON. EDWARD R. ROYCE, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Royce. Thank you. Chairman Canady. It's my privilege and
pleasure to be here today.
Let me say to the members of the committee that I appreciate

the opportunity to share with you some of my concerns and some
of the concerns of my constituents here in southern California re-

garding the actions of the Civil Rights Division of the Department
of Justice in enforcing group preferences and also on the ramifica-
tions for local agencies, such as the city of Fullerton.
On February 28, the mayor of our city of Fullerton, Julie Saw,

wrote to me asking guidance and advice with respect to a matter
involving the U.S. Department of Justice, and I ask that a copy of
her letter be included in the record.

Mr. Canady. Without objection, it will be.

[See appendix, p. 476.]

Mr. Royce. Mr. Chairman, in her letter. Mayor Saw advised me
that the city of Fullerton 4 months previously that "received a com-
munication that the department had concluded the city had not
hired enough minority police officers and firefighters and threat-

ened to undertake litigation unless the city entered into a consent
decree."

Mayor Saw went on to say "The city in no way supports any form
of discrimination and its hiring practices have always been based
upon the most qualified candidate. While the city does not believe

it has practiced any form of discrimination, defending itself in this

matter could be very expensive. We were recently informed that
the city of Torrance, in defending itself against a similar charge,
has expended in excess of a million dollars in attorney fees. On the
other hand, as you can see, the consent decree itself would also be
expensive and actually requires the city to give candidates pref-

erence based upon their race or national origin."

"Among other things, the city is also concerned about being com-
pared to Los Angeles County and about hiring additional adminis-
trative personnel when such may not actually be necessary."
Now, on March 10, in response to the mayor's request, I wrote

to Attorney General Reno, noting that, to my knowledge, there had
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been no complaints filed against the city of Fullerton by anyone, no
one has alleged racial bias or discrimination in hiring, and asking
her the basis for the Department's decision to select Fullerton for

action and requesting internal and external data and memos and
correspondence and other material related to the Department's de-

cision.

On April 6, I received a letter from Deval Patrick, Assistant At-
torney General, Civil Rights Division, signed by Kathryn Baldwin,
stating "Your correspondence has been acknowledged as a request
for information under the Freedom of Information Act and, accord-

ingly, has been forwarded to the division's FOIA branch for re-

sponse."
Subsequently, on April 14, I received by fax a letter from Mr.

Kent Marcus, Acting Assistant Attorney General, stating that "I

hope our earlier response categorizing your letter as a Freedom of

Information Act request did not cause undue confusion. It is the
longstanding policy of the Department of Justice not to comment
on law enforcement investigations. However, please be assured that
whenever we attempt to settle the case prior to litigation, any posi-

tion taken by the United States is fully within the requirements of

the law and would not include a demand for illegal preference hir-

ing.

Mr. Marcus concluded that "When and if there is a resolution of

any case against the city of Fullerton, we would be happy to share
any relevant documents with you at that time."
Mr. Chairman, I don't mind telling you that I find the Depart-

ment's action and response in this matter very distressing. Have
we reverted to star chamber proceedings in this country, where a
city can be accused by a department of the Federal Government,
without apparent cause, of violating some arbitrary statistical

standard and presented with a 77-point demand for corrective ac-

tion? Is this a relic of the cultural revolution in Mao, China, where
some are "selected for self-criticism and flagellation?"

Why can't the Acting Assistant Attorney General advise an elect-

ed representative in Congress of the charge against a city in the
district he represents? Why can't he do that until after the case is

resolved?
I believe the Department should be required to publicly state its

case against the city of Fullerton and not arbitrarily cause the city

and its taxpayers the expense of either defending itself in court or

adopting expensive arbitrary and unnecessary remedies for some
unproven misdeed.
Among the remedies demanded by the Department in its pro-

posed consent decree are paid ads in non-English media outside
the county, payment of back pay and benefits for minority appli-

cants who sought jobs between 1985 and 1993 and weren't hired,

but, most importantly, payment to minorities who did not apply

—

who did not apply because they thought it would be futile. I meant
to go to that job interview, I just didn't go because I thought it

would be futile.

What's more, the pool of applicants and the statistics used to set

minority hiring quotas in the decree include a county in which the
city of Fullerton is not located. It is not in Los Angeles County. It

is in Orange County, CA.
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Mr. Chairman, I am reminded of the plea by the late Reverend
Dr. Martin Luther King that we should seek a society in which the
Government is colorblind. It was true then, as it is today, that we
should hire the best applicants, regardless of race or color. Setting
quotas by race or color smacks of a philosophy in which one race
is granted privileges at the expense of others.

The city of Fullerton, in the face of a severe budget crisis, is lay-

ing off workers, some 40 workers. Yet, under the Department's pro-

posed consent decree, it would be required to hire two new people
to administer an affirmative action program. Despite the fact that
the city is in the process of cutting back its police force from 158
officers 3 years ago to 143 this year, 6 of the last 12 hires in the
police and fire department have been minorities.

The city can't afford to spend a million dollars to defend itself

against a baseless lawsuit and it can't afford to comply with all the
demands of the consent decree. The overriding question, Mr. Chair-
man, is why did the Department of Justice select Fullerton for in-

vestigation and prosecution under the law. Was there a complaint
filed? If so, no one has said so. City officials have repeatedly asked
the Department officials this question and have been given no an-
swer. There's never been a complaint filed, to the city's knowledge
or to my knowledge.
Or was the city simply chosen on the basis of a theoretical demo-

graphic model or quota system? Was it a computer generated
model? The Department wants the pool of job applicants to be "44.3

percent minority" within 5 years and it seems as though what the
agency did was run a computer generated model in which they in-

cluded Los Angeles County and came up with politically correct

—

with what would be politically correct numbers, which, it turns out,

aren't even correct in this case.

Accordingly, Mr. Chairman, I request permission to submit the
following questions to the Division and ask for a written response
from the Department, and I will submit those questions to you at

this time.

I thank you for the opportunity to testify here today.
[The prepared statement of Mr. Royce follows:]
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Prepared Statement of Hon. Edward R. Royce, Representative in Congress
From the State of California

Thank you, Mr. Chairman, members of the Committee - I appreciate this opportunity to

share with you some concerns of my constituents here in Southern California regarding the

actions of the Civil Rights Division of the Department of Justice in enforcing group preferences -

- aiid ihe RuuincaUunii fur lucal agencies.

On February 28 of this year, Mayor Julie Sa of the City of FuUerton, California, (a city

in my Congressional district in Orange County) wrote to me seeking "guidance and advice with

respect to a matter involving the United States Department of Justice. " I ask that a copy of her

letter be included in tlie record at this point...

Mr. Chairman, in her letter, Mayor Sa advised me that the City of Fullerton, four

months previously, had "received a communication that the D^artment had concluded the City

had not hired enough minority police officers and fire fighters, and threatened to undertake

litigation unless the City entered into a consent decree."

Mayor Sa went on to say: "The City in no way supports any form of discrimination, and

its hiring practices have always been based upon the most qualified candidate. While the City

does not believe it has practiced any form of discrimination, defending itself in this matter could

be very expensive. (We were recently informed that the City of Torrance, in defending itself

against a similar charge, has expended in excess of a million dollars in attorney fees.) On the

Other hand, as you can see, the consent decree itself would also be expensive, and actually

requires the City to give candidates preferenc* based upon their race or national origin.

Among Other things, the City is also concerned about being compared to Los Angeles County,

and about hiring additional administrative personnel when such may not actually be necessary."

On March 10, in response to the Mayor's request, I wrote to Attorney General Reno,

noting that to my knowledge there have been no complaints against the City of FuUerton by any

citizen alleging racial bias or discrimination in hiring, and asking her the basis for the

Department's decision to select Fullerton for action, requesting all internal and external data,

memos, correspondence and other materials relating to the Department's decision.

On April 6, I received a letter, dated April 3, from Deval L. Patrick, Assistant Attorney

General, Civil Rights Division (signed by Katherine A. Baldwin, Chief, Employment Litigation

Section), stating: "Your correspondence has been acknowledged as a request for iiitonnation

under the Freedom of Information Act ("FOIA") and accordingly has been forwarded to this

Division's FOIA Branch for response."

Subsequently, on April 14, I received by FAX a letter dated April 13 from Mr. Kent

Markus, Acting Assistant Attorney General, stating that: "I hope our earlier response,

categorizing your letter as a Freedom of Information Act request, did not cause undue

conftision...U is the longstanding policy ot the Department of Justice not to comment on law

enforcement investigations. However, please be assured that whenever we attempt to settle a
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case prior to litigation, any position taken by the United States is fully within the requirements

of the law and would not include a demand for illegal "preference" hiring."

Mr. Markus concluded that: "When and if there is a re.«ilution of any case against the

City of FuUerton, we would be happy to share any relevant documents with you at that time."

Mr. Chairman, I don't mind telling you that I find the Department's action and response

in this matter very distressing. Have we reverted to Star Chamber proceedings in this country,

where a city can be accused by a Departnieni of the Federal government — without apparent

cause - of violating some arbitrary statistical standard, and presented with a 77-point demand
for "corrective" action? Is this a relic of the Cultural Revolution in Mao's China, where some

are "selected" for self-criticism and flagellation? Why can't the Acting Assistant Attorney

General advise an elected Representative in Congress of the charge against a City in the Distrirt

he represents...until after the case is resolved?

I believe the Department should be required to publicly state its case against the City of

FuUerton, and not arbitrarily cause the City and its taxpayers the expense of either defending

itself in court or adopting expensive, arbitrary and unnecessary remedies for some unproven

misdeed. Among the remedies demanded by the D^artment in its proposed consent decree are

paid ads in non-English media outside the County; payment of back pay and benefits for

minority aj^licants who sought jobs between 1985 and 1993 and weren't hired; and even

payment to minorities who did not apply because they thought it would be futile! What's more,

the pool of applicants and the statistics used to set minority hiring quotas in the decree include a

county in which the City of FuUerton is not located.

Mr. Chairman, I am reminded of the plea of the late Rev. Dr. Martin Luther King, Jr.,

that we should seek a society in which the government is colorhtind. Tt was tnie then, as it is

today, that we should hire the best applicants, regardless of race or color. Setting quotas by

race or color smacks of a philosophy in which one race is granted privileges at the expense of

others.

The City of FuUerton, in the face of a severe budget crisis, is laying off workers, yet

under the Department's proposed consent decree it would be required to hire two new people to

administer an affirmative action program. Despite the fact that the City is in the process of

cutting back its police force from 158 officers three years ago to 143 this year, six of the last 12

hires in the poUce and fire departments have been minorities. The City can't afford to spend a

million dollars to defend itself against a baseless lawsuit, and it can't afford to comply with aU

the demands of the consent decree.

The overriding question, Mr. Chairman, is why did the Department of Justice select

FuUerton for investigation and prosecution under the law? Was there a complaint filed? If so,

no one has said so - Chy officials have repeatedly asked Department officials this question, and

have been given no answer. Or was the City simply chosen on the basis of a theoretical

demographic model, or quota system? (The Department wants the pool of job applicants to be

"44.3 percent minority" within five years.)

Accordingly, Mr. Chairman, I request permission to submit the following questions to the

Division and ask for a written response from the Department. Thank you.
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Ques&Mis for Dqpaitmeot of Juitice:

1. Wbat WM tlie baas for the Dcfutment's invcfitigatioo of the City of RiQerkm, CalifarAk?

When was the investigatkn inttkled?

2. Bow does the Dqjiurtnient i*'*!**"^***' which cMet to hiveKtif^ta,'}

3. If the Department uses itati^es as a basis for initiating an iavwtfg>ticio» how an futon such

as «|)plicant qjualiflctfkim and Jntttcsu weighal? What is the itatistical model ated?

4. To Iho extent (Lc Dqpaitnwut sUcs upoa anonynvui complaiozs, how does It verify the

legitiinafiy of daims and all^jadoas?

5. What type of iiodingt v^ pmvided to the ci^ fdlowlng coatpktkm of an investigatioa before

or at the time a oonsant decree ii jneientBd?

6. IS no intentioiml discriminatkB U found hut thtft ii leason to believe a dty could perforo)

more eflfecOvdy in iwiuidng mfcormes, what type of positive program is suggesEd by tae

DqwtmeiX — or <ioes tha DopanaNot eUnply rely upon isttmidation [ e.g. °We wiU ate you ea

yov tetter tigo a ooofeta decnaO?

7. Who decides whether to pioceed acaimt an ageacy?

8. What is the Diviaion't budget (tar Stigaticm? What is the budget for development of model

|iiiogzam» for contctnig dtsertnriiiatinn? is any sohition oreeied other than ]itlpti<:in or corasat

decneetv

9. How Off baiX does tbe Dqasmeat go in investigating and analyzing a pnbfic agency's

employment practices? Is thera a. Bmit or statute of llnulatiotM <m Mict> inatters?

10. What oonstihttes an "tpptanS' WTittea exam? Does the Departueot have arty approved

tests that a city oouLd use tor net orwipalions such a< police of^cer or ffae fighter thai can

poovide a «afi» haven frooi DOJ etntoieB?

11. If a oity hat operated in gocd fufb baaed jtptm a test that has been validated by
pMycbnloeical escpeKs, is that nnffytahlf, or must the city prove the validity of it« te«ti? How
does it do that?

12. Is there a point where conoKM seaie wook] dictate that the pioce&t is not cost-effecitlve to

DOJ or the dty invotved? Is ai^ analysis dene by the Department (o detemhie the achial

bencflt to employees and empkiyas or a particular oouise of action or demand, ia order tc

insure the proper cxpendatme of public foods, federal and local?

13. Does the Deptitmeot reqain dtiea to set goals for amploynient of tnioorities and then

monitor them?

H. What equal treatment pixjtDCdoa is 3£fbided to potential noA-minoniy appticanu wbea a

cottiient ttaunn is \n affbcr? 'wm noo-miaorlry apphcanu who possess equal or better

quatiflcaclons be discriminated acamst? Doesn't tins mean innocent oon-minoriiy s^liomr:^ riay

port of the piicc of a tettlem«iit7
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13: WbM if (he Dqxutnimt's put recoid r^anUag tli£ tezopoml Astatioo of coDieiDt decrees?

16. What does ite DepARnaeait reoont reflect regsntuif tba axnibsr cyf imUvidual claiius for

coBipensatioa under canaeoi deeieei bt dis^anie impact cuec yt. the actutl aamber of datmt

approved?

17. In puTWins <fiq)UatB impact daiou in accBpftioga. reqniring a high lewal of tlbJIlii fbr entT3t.

sacb 83 police and fire figbten, how does tlte Deputinail ^etemioi the wmber of etigSllB

claimants? Are fSBOSl VOfmblBtfa statiiticc and, or 'tpuMed" pqxjUtai stitiAics? ff tha

lanor, how la the body of qpiaUfled peopfe deflnod? Does tbe Deputmaot Invs any ptofranu to

belp people become qoaMed?

IS. \VlLy does the Deputmant aust «n court-ordeied ccount decrees m c|]poied to tone otlie/

metliod of WOTpHwce anufaaea?

[See appendix, p. 472 for answers to the above questions.]
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Mr. Canady. Thank you, Mr. Royce. We appreciate your being
here. You have pointed to some troubHng circumstances, to say the

least, and I want to assure you that this subcommittee does have
jurisdiction for the oversight of the Civil Rights Division at the De-
partment of Justice.

We will be conducting oversight hearings and we will inquire fur-

ther into the circumstances which you have discussed. Thank you
very much for being here.

Mr. ROYCE. Thank you, Mr. Chairman. Thank you, members.
Mr. Canady. Are there questions? Mr. Sensenbrenner.
Mr. Sensenbrenner. Mr. Chairman, I would just like to make

a comment. We did have an oversight hearing scheduled the week
before the recess and it was one of those days where we were vot-

ing every 20 minutes and we figured we couldn't get Mr. Patrick

on hand for a long enough period of time all in one sitting to get

these items on the table.

I would hope that the chairman, as soon as he gets back to

Washington, would send a letter to Mr. Patrick, asking him to re-

spond to the points that you have made and to have those re-

sponses with him when the oversight hearing is rescheduled, be-

cause I think we do want to get this on the record.

Mr. Canady. Mr. Sensenbrenner, it would be my intention to do
just that. Absolutely.

Mr. ROYCE. Thank you again, Mr. Chairman. Thank you, mem-
bers.

Mr. Canady. Our next witness is Mr. Larry Alexander. Mr. Alex-

ander is a distinguished professor of law at the University of San
Diego Law School.

STATEMENT OF LARRY ALEXANDER, PROFESSOR, UNIVERSITY
OF SAN DIEGO LAW SCHOOL

Mr. Alexander. Thank you, Mr. Chairman and members of the

committee. I want to apologize in advance. I was contacted only
yesterday, so I don't have a prepared set of remarks. I have some
notes here that I haven't timed. So I'm sure you'll let me know if

I'm running too long.

Mr. Canady. When the light goes red, your time has expired, al-

though we're not strictly enforcing the time.

Mr. Alexander. And these remarks, I don't know how much
sense they'll make, but if you have any questions, I would much
appreciate getting them if there's anything that's unclear.

I am here to speak against racial preferences, racial preferences

by any institution, and I'm including within that gender pref-

erences. I'll use racial preferences mainly as a shorthand. I'm not
here speaking as a victim, as an angry white male. I don't know
that I've been personally victimized by any preference that's been
given by an institution. I can say, however, that all of us, I believe,

are victims of such a system, and I'm here speaking as a victim in

that more general sense.

I'm not here as a Republican, because I'm not Republican. I'm
not here either as a sort of Johnny-come-lately on this issue. I've

been a long-time supporter of the 1964 Civil Rights Act as it was
originally conceived and, as it was originally conceived, it forbade
racial and similar kinds of preferences.
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The 1964 Civil Rights Act, as everyone knows, forbids racial and
gender discrimination. Preferences, whether they are rigid goals,

quotas, goals or timetables—whatever they are called—are racial

discrimination. You can not prefer one race without discriminating
against another.
The supporters of repealing racial preferences and supporters of

the California Civil Rights Initiative out here, including myself, in-

clude many liberals who marched in the South in the 1960's under
the banner of nondiscrimination. We marched in support of judg-
ment on the basis of content of character, not the color of skin,

Martin Luther King's lines, and that's still what we're fighting for

today.

Let me say some things about racial preferences as a remedy for

discrimination, because sometimes they're attempted to be justified

that way. Discrimination against individuals, on the basis of race
is a wrong to them as individuals and any remedy should reflect

that one is wronged as an individual. There are no proxy victims
or proxy discriminators. And people who belong to the same race
or gender are not fungible. One cannot be substituted in for an-
other as a remedy for anything that happened to the former.
The remedy for wrongful racial discrimination should never be

racial discrimination, which is what preferences are.

Now, let me go into some of the evils that I see in racial pref-

erences, and this comes from observing these in operation for es-

sentially a generation now. First, something that's little remarked
on, but I think is one of the worst aspects of this, is that a system
of racial preferences, especially when conducted by the State and
local governments or by the Federal Government, requires legal

definitions of race, but race is a scientifically empty concept.

We're all of one race—the human race. All distinctions among us
are arbitrary scientifically. Scientists do not recognize race as a
workable scientific category. All legal definitions will be arbitrary,

and as soon as they're defined, intermarriage will essentially desta-

bilize them. Humanity is one species with a continuum of distinc-

tions, almost all of which are irrelevant to any legitimate concern.
Now, among the other ills of racial preference. The first is racial

politics and racial balkanization. If someone is turned down based
on the lack of talent for a particular job, presumably that person
will invest in increasing his or her talent. If, however, one is

turned down because of race or gender, a likely response will be in-

vestment in racial politics, seeking larger numbers for your par-

ticular group or separate status for your group.
If most of the Asian preferences go to Japanese and Chinese,

then Filipinos and Pacific Islanders will wish to have a separate
status. If most Hispanic preferences go to Cubans, then Mexican-
Americans will seek to have a separate status. The balkanization
will go on and on because that is what is rewarded.

If one is picked for a position in a school or in a job because of

race rather than based on those characteristics that predict per-

formance, then what we'll end up with is a racially identifiable

group that is performing less well in the institution than others in

the institution. And then the predictable responses to that will be,

first, racial isolation. It is painful psychologically to be a member
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of a racially identifiable group that is performing less well in an
institution.

One way to seek to avoid the pain is to isolate oneself. What we
end up with are institutions that purport to be integrated, but are
actually not integrated at all. They are quite segregated. There are,

if we're talking about college campuses, separate dormitories, sepa-
rate student centers, separate tracks, separate majors, phony de-

grees.

And ultimately the place is pervaded not with a sense of what
one can, as an individual accomplish, but with a victim mentality
and race and racism as all-purpose crutches and excuses, and, most
lamentable, a sense of hostility to the institutions and their stand-
ards.

Mr. Canady. You can continue and conclude your remarks in a
moment or two.
Mr. Alexander. OK. The attack on the standards will be the

worst aspect of this ultimately because the standards themselves
are the means for people to advance and to accomplish things.

Once they are attacked as racist, and once they are put aside in

the service of diversifying the institution, there will be an irretriev-

able loss of value.

The last aspect of this that is an ill, is the dishonesty that it

breeds and the hypocrisy. People will speak in euphemisms. Once
the standards lead to disproportional racial impacts, the standards
will be ditched and euphemisms will take over for the standards.
But there will be, also, hypocrisy. Proponents of preferences rare-

ly seek anything but the most talented when it's their own money
and their own lives that are at stake.

I'm sorry. I have a lot more to say, but I will acknowledge the
limits.

[The prepared statement of Mr. Alexander follows:]
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Prepared Statement of Larry Alexander, Professor, University of San Diego
Law School

CCRI

I. The CCRI Is An Antidiscrimination Act

The CCRI forbids racial and gender discrimination, nothing

more. Although the CCRI includes language forbidding racial and

gender preferences as well as racial and gender discrimination,

that language is logically redundant and superfluous. One cannot

prefer one person on the basis of race or gender without dispre-

ferring — discriminating against — others on the same bases. I

cannot give a preference to Tom over John because Tom is black

without at the same time discriminating against John because he

is not black. I cannot prefer Mary over Marvin because Mary is a

woman without discriminating against Marvin because he is a man.

The CCRI then would have the same meaning if the language

about preferences were dropped, in which case its remaining

language would be essentially identical to the federal civil

rights laws. Why then is the language forbidding preferences in

the CCRI if it is redundant? The answer is that bureaucrats and

courts have distorted the meaning of ordinary laws forbidding

racial and gender discrimination and have read those laws to

permit and sometimes to require racial and gender preferences.

As I have said, racial and gender preferences are racial and

gender discrimination. Therefore, what the bureaucrats and

courts have done in effect is to convert laws forbidding racial

and gender discrimination into laws permitting or requiring such

discrimination, in contradiction to both the express language of

1
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those acts and the understanding of those who drafted and voted

for those acts.

The CCRI's language forbidding preferences is, therefore,

while logically unnecessary, a clear signal that such an inver-

sion of meaning shall not occur: antidiscrimination shall mean

antidiscrimination. Laws which were intended to mandate racial

and gender blindness shall be read to mandate racial and gender

blindness."

Thus, the CCRI is meant to appeal to those of us — the vast

majority of Californians and Americans of all colors and both

genders, liberals as well as conservatives, Democrats as well as

Republicans — who supported and continue to support the ideals

of racial and gender blindness that animated the 1964 Civil

Rights Act and other civil rights laws. The supporters of the

CCRI are the heirs to Martin Luther King, Jr.'s dream of a nation

in which all are judged by the content of their character, not

the color of their skin.

II. Racial and Gender Preferences Are Not Necessary as Remedies
for Past Discrimination

Discrimination against individuals on the basis of their

race or gender is a wrong to them as individuals, and any proper

remedy for such discrimination must reflect that fact. Thus, a

The CCRI outlaws racial and gender preferences regard-
less of whether they take the form of quotas, goals and timeta-
bles, one of several positive factors, and so forth. It is the
use of race and gender at all, and not just the strength of those
factors, that is objectionable.
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policy of racial and gender preferences — racial and gender

discrimination — is never warranted as a remedy for wrongful

discrimination. Such a policy focuses on racial and gender

groups . not on individual victims of discrimination, and it

treats individual members of such groups as if they were fungi-

ble. No individual victim of wrongful racial or gender discrimi-

nation is "compensated" by racial or gender discrimination in

favor of a different individual regardless whether the latter is

a member of the victim's racial or gender group. Such discrimi-

nation compounds the original wrong rather than annuls it.

III. Goveriunental Racial Preferences Require Arbitrary and Obnox-
ious Official Determinations of "Racial" Status

The CCRI applies only to government. When government pur-

sues policies of preferring some rac&s and discriminating against

others, it must employ legal definitions of racial status to

determine who gets preferred and who gets dispreferred. Thus,

the Southern states during the era of Jim Crow, Nazi Germany, and

Apartheid South Africa, each of which engaged in racial prefer-

ences, had elaborate racial codes for determining into which

racial group individuals fell.

Race, however, is a scientifically discredited concept. All

human beings belong to the same species, with continua of geno-

typical and phenotypical distinctions, almost all of which are

irrelevant to any legitimate governmental concern. There are no

nonarbitrary ways of dividing human beings up into "races," and
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the genotypical and phenotypical variety within any "race" and

the genotypical and phenotypical overlap among "races" dwarf any

genotypical and phenotypical differences between "races." More-

over, the fact that human beings are one species and can inter-

breed means that legal assignments of individuals to "races," on

whatever arbitrary basis, will become unworkable as soon as

individuals from different "races" have children. The CCRI

outlaws those governmental policies that require these arbitrary,

scientifically baseless, and obnoxious legal definitions of

race."

IV. The Racial and Gender Preferences Outlawed by the CCRI Have
Produced and continue to Produce a Variety of Social Ills

(1) Racial and Gender Preferences Lead to Racial Politics
and Racial Balkanization as Alternatives to Development
of Talents

If persons are turned down for a position in a school or a

business because they are not as talented as their competitors,

they may react by investing in developing their talents further,

which development is both an individual and a social good. If,

however, they are turned down because they are not in the pre-

ferred racial group, they are likely to invest in racial poli-

tics, seeking perhaps to get a greater preference for their

group, or seeking perhaps a separate and preferred status for

On the points in this section, I refer the reader to
Kwane Anthony Appiah, In My Father's House (Oxford: Oxford
University Press, 1992), Ch. 2 ("Illusions of Race"), and to
James Lindgren, "Seeing Colors," 81 Texas Law Review 1059, 1084-
85 (1993).
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their subgroup. If Blacks get a preference in admissions or jobs

over Whites, Hispanics will seek to differentiate themselves from

Whites and demand a preference as well. If the bulk of Hispanics

who benefit from preferences are Cuban, Chicanes will seek to

divide the group "Hispanics" into subgroups, each with its own

set of preferences and target shares of places in the schools and

in the workforce. Filipinos will want to be treated as a sepa-

rate group rather than as part of the group "Asians" if a "dis-

proportionate" share of those favored by an "Asian" preference

are Japanese or Chinese. And so on.

The results of such a process, which process is not a fanci-

ful prediction but a fact we can observe all around us, are

socially deleterious. Ethnic groups are pitted against one

another, and effort is invested in racial politics rather than in

individual development of talent. And unlike individual develop-

ment of talent, which benefits society, racial political rent-

seeking, like all political rent-seeking, reduces social wealth.

(2) Racial and Gender Preferences Undermine Socially Bene-
ficial Standards

When people are preferred for competitive positions, not

because they are thought to be the most talented for those posi-

tions, but because of their race or gender, then we should expect

that they will not perform as well as in those positions as those

chosen on the basis solely of talent. If they do not perform as

well as the most talented, two principal consequences will re-
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suit. Most obviously, society will pay the price of having less

talented students and workers than it could have gotten. Of

perhaps greater long-term concern, groups that are racially or

socially identifiable and who are performing less well than

others will employ various socially destructive defense mecha-

nisms to cope with the psychologically painful reality of below-

average performance. What has occurred as a result of preferen-

tial admissions to competitive universities illustrates this

point, which applies as well to preferences in the workforce.

First, the identifiable group of below-average performers

will seek isolation from other groups. It is psychologically

easier to cope with below-average performance if one avoids

contact with those performing better. This is an increasingly

widespread effect of racial preferences in university admissions.

Those preferred end up living and socializing only with each

other, take courses on separate tracks and in separate depart-

ments from others, and end up with grades and degrees that are

viewed by the outside world as essentially phony.

Second, the group will foster the idea that it is a victim

and that it is oppressed by others. Such a victim mentality will

be socially destructive. It will generate hostility towards

others and a sense of helplessness and dependence within the

group itself. Race and racism or gender and sexism will become

all-purpose excuses for individual failure. And solidarity

within the group will become extremely important: the members of

23-373 96-8
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the group who make friends across group lines, perforin well in

non-group-approved subjects, and so forth, threaten the picture

of the world that the group psychologically requires.

Third, and perhaps most destructive of all, the group will

attack as illegitimate — racist and sexist — the prevailing

standards according to which their performance is below average.

This will in turn generate pressure to change the standards so

that the groups performing below average will no longer do so,

not because they have improved but because the standards that

define improvement have been altered. Eventually, what began as

a preferential program will be redescribed as one that is nonpre-

ferential. The old standards, which required the use of prefer-

ences because they disproportionately affected racial and gender

groups, are now seen as illegitimate; for legitimate standards

would not produce such a disproportionate result. In fact, truly

legitimate standards would treat racial and gender proportional

representation as, or perhaps more important than, any other

"talent." No group can be disproportionately more qualified than

any other group, and any measurement of qualification that pro-

duces results at odds with this axiom must be invalid.

Again, this phenomenon is not a paranoid prediction. It is

the current reality on many university campuses and in some

sectors of the workforce. And when standards of performance that

accurately measure socially valuable talents succumb to the

forces of racial and gender politics, everyone ultimately loses.
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Indeed, the biggest losers will be those who face the greatest

social disadvantages. For when standards of performance are

altered for reasons of social and gender politics, those who need

to develop their productive talents as their means to escape

poverty will be deprived of their means of doing so. Bogus

standards help no one and ultimately fool no one.

(3) The Attack on Standards Will Invite Socially Destruc-
tive Group Comparisons

The attack on standards has as its concomitant the assump-

tion, stated or unstated, that but for the racism and sexism

inherent in the prevailing standards, all racial and gender

groups would be proportionately represented in all areas of life.

This assumption, since it focuses on comparisons of groups (and

claims equality of all talents) , invites contrary group compari-

sons, such as those recently made by the authors of The Bell

curve. If individuals, not racial or gender groups, are the

focus of social policy, as they should be, the claims of The Bell

Curve . whether correct or incorrect, would be irrelevant to

social policy. No individual is either more or less talented

just because some arbitrarily defined group to which he is as-

signed is on average more or less talented than other such

groups. The claim of "but for racism and sexism, proportional

representation" leads to destructive racial and gender politics

and obnoxious racial and gender comparisons.
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(4) Preferences Lead to Dishonesty in Rhetoric and Hypocri-
sy in Action

The dishonesty steins from the quite proper human desire not

to make others feel bad. Since most people admitted to schools

or hired for jobs want to believe that their work measures up to

that of others, there will be constant pressure on everyone to

affirm that fact. Because preferences lead to disparities in

performance along racial and gender lines, the pressure to affirm

everyone's equal ability and contribution will usher in a perva-

sively dishonest form of discourse.

Hypocrisy is also a product of preferences. Those who

propose preferences rarely seek anything but getting the most

talented when their own money or well-being is at stake. No one

seeks a racially balanced surgery team for a brain tumor opera-

tion; she seeks only the best surgery team. And this example

holds for all endeavors in which people have a great personal

stake

.

(5) Preferences Have Deflected and Will Continue to Deflect
Attention from Real Social Problems and Solutions

Finally, racial and gender preferences, and the jeremiads

against the prevailing standards as racist and sexist, deflect

attention from real social problems and real solutions. They

cause us to overlook the fact that many groups have overcome

great social handicaps and became quite successful without pref-

erences, and that those groups' histories could hold the key to

other groups' hopes. And the preferences and accompanying uses

9
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of racism and sexism blind us to the fact that illegitimacy

rates, drugs, gangs and crime, and virulent anti-intellectualism

are vastly more important to group welfare than racism and sex-

ism.

V. The Celebration of the Great Diversity of American Society
Does Not Warrant and Is Antithetical to Racial and Gender
Preferences

We should all be grateful for the social wealth represented

by America's multicultural and multiethnic society. The variety

of groups in this country gives individuals so many opportuni-

ties, so many ways of being, that it results in enormous variety,

creativity, and personal freedom. Officially mandated racial and

gender preferences, however, pervert what is good about our

diversity and arbitrarily assign an official status to persons.

No longer are these persons individuals who are free to identify

with and draw from whatever group and tradition they prefer, and

who are shaped by an almost infinite number of different influ-

ences to make them the unique individuals they are. Now they are

tokens of arbitrarily, clumsily, and rigidly governmentally-

designated groups. Indeed, preferences tend to carry with them

notions of orthodoxy and group-think. They are the antithesis of

what we should celebrate when we celebrate diversity.

The CCRI is necessary to unleash the real positive power of

diversity.

10
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Mr. Canady. Professor, we appreciate your being here today.

Earlier in your remarks, you touched on the 1964 Civil Rights Act.

I think this is a point that bears repeating.

It is my view that the whole system of preferences based on race
and gender, that we have seen adopted in this country, are directly

at variance not only with the spirit of the 1964 Civil Rights Act,

but with its letter.

Would you care to further comment on that subject?

Mr. Alexander. Well, I think that's absolutely correct. This is a
matter—not particularly a matter of policy, it's a matter of strict

logic. One cannot discriminate in favor of someone on the basis of

race without discriminating against everyone else on the basis of

race.

The 1964 Civil Rights Act outlaws this. It was made clear in the
floor remarks—Senator Humphrey couldn't have been clearer in his

remarks in response to questions about racial preferences—that
these were condemned no matter in whose favor the discrimination
occurred. These were outlawed by the 1964 Civil Rights Act. So I

think it was clear enough in the original act.

Mr. Canady. Now, lately we're hearing about and we have seen
proposals to not have quotas or even perhaps goals and timetables,
but simply to allow race to be considered as one factor. Actually,
that's been something that's been embodied in the law in the Bakki
decision.

What is your reaction to that? I have a little difficulty under-
standing their approach because it seems to me that either race
will be a decisive factor or it will not be a decisive factor. And if

it's a decisive factor, then the discrimination takes place. If it's not
decisive, then it's meaningless.
So what would you say about the approach of allowing consider-

ation of race as one of many factors?

Mr. Alexander. Well, I think that there are two responses.
First, I agree with you that whenever race is made a factor, then
it becomes potentially decisive in any circumstance in which it is

used. And if it is decisive, then it is a case of discrimination on the
basis of race. Two people who are otherwise equal are treated dif-

ferently because one of them is a member of a preferred race, one
is not.

Moreover, as I've watched these things operate in various institu-

tions over the years, if people's desire is to get certain proportions
of race and they're told, well, you can only use race as a factor, it

will turn out to be a factor of overwhelming importance in the deci-

sion. It will tend to swamp any other factors that are being used.
So that what you will get is the equivalent of what you had before.

Mr. Canady. Thank you very much. Are there questions from
other members? Mr. Sensenbrenner.
Mr. Sensenbrenner. Thank you, Mr. Chairman. Professor Alex-

ander, have you encountered any experience with racial norming of
exam scores at your university or your law school?
Mr. Alexander. No. Our law school—and I'm only familiar with

the grading system in the law school—has not engaged in racial
norming. One of the consequences of racial consciousness in admis-
sions, which we do have, is that it tends to affect, even without ra-
cial norming of the grading, affect the overall stringency of the
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standards, because if you maintain, let's say, a failure rate of 5 or

10 percent and the people you're admitting at the bottom, in terms
of predicted performance, tend to be members of racial minorities

and it turns out that the predictors are accurate, what will happen
is that most of the people who are flunking out will tend to be the

very racial minorities you admitted.
That will, in turn, generate pressure not to flunk out people. So

that the standards get lowered because the consequences will be so

racially obvious. And I do think that has happened. I do think that

what has happened is that it has become very difficult to flunk.

Mr. Sensenbrenner. Of course, with law school, the great lev-

eler is the bar exam.
Mr. Alexander. That's right. And, of course, there have been

various movements in the bar exam to try to produce more propor-

tional passage rates. The bar examiners went to a change which
they thought would increase the bar passage rate of minorities, the

latest one being, in California, the performance section of the Cali-

fornia bar exam.
It turned out not to be. It turned out not to change the racial

profile of those who passed it and those who failed. But it was in-

stituted very much for that reason.

Mr. Sensenbrenner. Thank you very much.
Mr. Canady. Mr. Flanagan.
Mr. Flanagan. Good morning. I'd like to explore a simple ques-

tion, which I alluded to in my opening statement and I'd like to

hear your view on it.

The city of Chicago recently had an examination for promotion
to police lieutenant. The city of Chicago has been wrestling with
this problem, trying to be fair to the purported goal of affirmative

action, and that is to level the playing field and bring those who
would otherwise be broadly disadvantaged forward.

At another hearing I asked the question because it was topical

at the time. I didn't receive satisfactory answers to it then, but per-

haps some of your learning can give us a broader view.

The facts are as follows. Earlier this year 80-some slots were
opened. The bottom 18, or approximately 20 percent were dropped
off the test lists and there was a long and broad criteria for these

promotions and then they were ranked accordingly. Some had fin-

ished first with all the criteria, and second and third and fourth

and so on down the list, for the literally hundreds of applicants.

But the available slots, the bottom 18, were cut off the tests and
other criteria are thrown out and the Wrings were made 5 white,

5 African-American, 3 Hispanic, the racial mix of Chicago.

To me, that smells like a quota. The law is a little more stringent

in how it views a quota and that says a quota is only a quota if

it's announced before it's used and then applied afterward. Because
it wasn't announced before it was used, it's not a quota, but, if it

looks like a duck, smells like a duck, talks like a duck, then it's

a duck.
And I'm not asking whether or not this is a quota. It's my belief

that it is, whether it was announced or not. But is this common
or regular in trying to accomplish the goals of affirmative action

while not have a "quota" to go through these bizarre machinations

to be able to get to the desired end and to avoid a lawsuit against
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the city of Chicago by a well-meaning group or maybe even a non-
well-meaning group?
Mr. Alexander. Yes. I think this is a common—the gerryrigging

of standards to produce racial outcomes is a pervasive practice. It

goes on to different degrees in different institutions and it depends,
to some extent, how manipulable things are.

I'm most familiar with university processes, both hiring of faculty

and student admissions, and one of the things that occurs is that
in areas where people really do believe in the standards, there is

very little of it that goes on. There are no clamors to drop the Ph.D.
requirement for hiring people in physics departments, because peo-

ple understand the sort of hard-edged nature of what being a phys-
icist is and what it requires.

I've never seen anybody demand a racial diversity on their neu-
rosurgery team if they're going to have a brain operation. It's in

areas where the standards are a little softer that people feel they
can play, and especially when they themselves are not personally
affected, when it's not their secretary that's being hired under the
civil service exam, but somebody else's.

Then the standards become—where the standards are softer,

there is more play, there is more of a feeling that you can count
race as a plus factor, and so you see much more gerryrigging in

those areas than you do elsewhere. In the law school, when it came
time when we had to hire a senior tax professor, everyone thought,
well, you don't really need to worry about how much affirmative ac-

tion you're doing for a tax professor because taxes—^you know, it's

one of those areas where to talk about what would be a diverse
point of view or something similar didn't seem to make much
sense.

So there are distinctions within the area. As far as I'm con-
cerned, it has all been poisonous. It has poisoned the dialog. It has
poisoned just about everything in the institution.

Mr. Flanagan. Let me ask you. In your opinion, perhaps in the
university setting, is it possible that because of affirmative action
and its goal of obtaining diversity as an overriding goal, is it pos-
sible, even likely that unqualified people have been placed in quali-
fied positions over the years in public service?
Mr. Alexander. Well, you
Mr. Flanagan. Then, again, how dangerous is that when they

become tenured?
Mr. Alexander. You will hear this mooted quite a bit. It is often

said in hiring that we're not hiring unqualified people, we're just

—

you know, we're not taking the traditional qualifications quite as
far as we otherwise could. Everyone who meets a threshold of qual-
ification

Mr. Flanagan. So you have a floor, but you don't perhaps have
the best floor.

Mr. Alexander. Yes. The truth of the matter is, though, that
every human being who gets hired wants to be thought of as being
competitive basically under the prevailing norms. They don't want
to come in as the best black we could have hired or the best Chi-
cano we could have hired. They want to be good by the prevailing
norms, which is what leads to the erosion of honesty and dialog be-
cause we do, in fact—and the truth of the matter is if they were



229

hired taking their race or gender into account, then they weren't
the best person we could have hired.

We've had some who we thought actually could do better by way
of the prevailing norms, but we didn't take that person. Now, what
tends to happen in this dialog is that you get a new—what tends
to happen is diversity is then asserted as a qualification in itself.

Diversity is a good thing. We want to have diversity. It becomes
the qualification that substitutes for the otherwise failure to be the
best at whatever the prevailing standards are.

And I stand second to none in celebrating the fact that this is

a diverse society, where people have come from all over the world
and have all sorts of different skin tones and backgrounds. I think
that's the wonderful thing about the country, and I think we
should all celebrate it.

Racial preferences arbitrarily assign individuals who are individ-

uals with diverse influences in their backgrounds and make them
into tokens of arbitrarily defined groups. And it is a perversion, in

my mind, of the idea of diversity.

We have racial minorities on our faculty. They are nice, middle-
class folks like the rest of us, who have gone through the same
educational institutions, and the differences that they bring to bear
based on their ethnic backgrounds are minuscule relative to the
similarities they have to the rest of us. And that's neither good nor
bad. It's just the fact.

Most of the preferences tend to be preferences that benefit rel-

atively middle-class folks, don't do very much at all for under-class
folks, and they deflect attention away from the real problems. They
make racism into the all-purpose villain behind everything as op-

posed to the real problems that people face which dwarf racism as
a problem. I don't know how many unqualified people get hired.

Mr. Flanagan. I don't suggest that there are any. I'm merely
asking if it's possible.

Mr. Alexander. But if I'm going in for surgery, I want the best
qualified person. I don't want someone who was qualified relative

to some dismal standard, but is just not the best.

Mr. Flanagan. Thank you. Thank you, Mr. Chairman.
Mr. Canady. Thank you, Mr. Flanagan. Professor, we appreciate

your being here today. Thank you for your valuable testimony.

Our next witness is Sister Sally Furay. Sister Sally Furay is vice

president, provost. University of San Diego. She is also an adjunct
professor of law and has taught a course on sex discrimination and
the law at USD's School of Law for 18 years. Sister Furay, would
you come to the microphone? Appreciate your taking the time to be
here to testify today.

STATEMENT OF SISTER SALLY FURAY, PROVOST, UNIVERSITY
OF SAN DIEGO

Ms. Furay. Thank you, Mr. Chairman. Good morning, everybody.
I'm pleased to be here today to highlight my perspectives on affirm-

ative action. And you haven't heard anybody, neither anybody on
the panel nor anybody who has spoken yet, who speaks to the per-

spectives that I'm going to speak to.

And I might add that so far I'm the only person who has spoken
who is not a white male. I'm going to focus my remarks on



230

Mr. Canady. Let me point out that we invited all the members
of the subcommittee to be at this hearing and we have a very di-

verse subcommittee. I just want to point that out. Some of them
obviously could not be here because of other commitments, but I

think that's important to understand. This is an official meeting of

the subcommittee to which all the members were invited from this

perspective.
And I believe that we have a balanced panel of witnesses. We

worked very closely with the minority in developing the witnesses
for the panel. We appreciate your taking the time to be here.

Ms. FURAY. Thank you. I appreciate your comments. I am going
to focus my remarks on employment issues relative to women and
minorities. But I'd like to note briefly that civil rights laws grant
many preferences that are not based on race and gender and which
do not seem to be included in the current attacks on affirmative ac-

tion, though they could well be affected by it.

There are a number of examples and I'll just touch upon three.

Laws giving preference to employment to veterans originated in the
last century and have been upheld by the courts, and, of course, we
all know who those veterans were. The law requires all of us who
are employers to make affirmative provisions, and very expensive
ones, for the disabled, whether in accessibility of facilities or in em-
ployment issues.

And the Office of Civil Rights Regulations suggests that a recipi-

ent of Federal funds may take affirmative action to overcome situa-

tions which led to limited participation on the basis of age.

That's just an aside of what does not seem to be involved in this

affirmative action discussion, although all of those things are af-

firmative action.

The background of affirmative action in the United States is

crystal clear. It was developed because of pervasive, long-term, so-

cietally accepted discrimination in this country, close to two cen-
turies by the time that the Civil Rights Act was passed. It has con-
tinued because ingrained prejudice remains alive and well in our
society.

When I was growing up in the Midwestern part of the United
States, newspapers in my home city, and I thought nothing of it,

I just accepted it, routinely advertised jobs as men wanted and
women wanted and I knew what I couldn't apply for. We all knew,
in my native city of Omaha, which had then and still has, a size-

able black population, that blacks and Hispanics, if they wanted a
job, were hired into segregated jobs. So were women. There were
certain things you could be. And the practices were accepted and
the attitudes were generally accepted.

I, for one, never questioned them, growing up. That's just the
way the world was. And, of course, there were preferences going on
all the time for everybody who wasn't a white male. Not everybody.
Most people.
When the Civil Rights Act became effective in—the Civil Rights

Act of 1964, which became effective in 1965, the attitudes didn't
disappear. The discrimination became more subtle. And I'm sure
you've all read the long line of cases beginning in the appellate
courts and then going to the Supreme Court in the late 1960's and
throughout the 1970's that exposed some of those subtleties.
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The literature of psychology, sociology, and law is replete with
research on which comes first, changes in societal practice or

changes in people's attitudes, and the general conclusion from that

literature is the change stems sometimes from one, sometimes from
the other, usually from both.

Affirmative action endeavors to bring about societal change in

the hope that attitudinal change will follow. Such change takes

several generations. As a country, we are more aware of the prob-

lem and we have improved, but we still have a long road ahead,
which is why affirmative action, properly understood, is still need-

ed.

In order to talk about affirmative action, one needs to know what
it is and what it is not. I grant that it has been badly abused. I

am appalled, though, by the shrill and mindless rhetoric being ban-
died about in newspapers, especially here in California, on talk

shows and in politically motivated speeches about the meaning of

affirmative action.

Unfortunately, the current debate has taken off without any at-

tempt to define the basic phrase. It's obvious that the term means
different things to different people, making clarity impossible, and
there's a lot of anecdotal information that has made its way into

this debate.

I would, therefore, like to look first at what affirmative action

does not mean, since there are so many myths about its meaning.
It does not mean hiring the unqualified. It does not mean a prohi-

bition on hiring highly qualified candidates who are not female or

members of a minority group. It does not require quotas, as distinct

from goals and timetables, unless they are imposed by court order.

It is not advocated as a basic principle of justice and as a perma-
nent program, but rather as a principle of remedial justice and as

a temporary measure to be phased out when equality of oppor-

tunity is realized in society.

What, then, does it mean? I like to define it as opening the doors

of opportunity and, as someone has preceded me in saying, as level-

ing the playing field, as it were.
Mr. Canady. Please continue. If you could conclude your remarks

in another 2 or 3 minutes, though.
Ms. FURAY. Yes, I can. In a perfect world, unless there is a bona

fide occupational qualification for a particular job, employers would
pay no attention to an applicant's race, gender, religion, country of

origin, et cetera, it just wouldn't matter, but would look only to

qualification for the job.

But this is not a perfect world. We all know that prior to the

Civil Rights Act of 1964, the vast majority of higher paying and
professional jobs were held by white males, who were and are less

than half of the U.S. population. To a lesser extent, this is still

true.

Leveling the playing field means to me ameliorating the job mo-
nopoly. How? By taking positive steps to ensure a strong pool of

qualified and diverse applicants from which to choose qualified per-

sons for jobs. Does this mean that white males should no longer

hold the vast majority of higher paying and professional jobs? Abso-
lutely. Does it mean that white males should not be hired because
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there is a race-gender quota? Absolutely not, again, short of a court
order.

I realize that goals and timetables are sometimes turned into

quotas and I find this wrong and so do the courts, short of one of

their own orders that has to be obeyed. Goals and timetables are

not quotas. Business uses them for every aspect of operation. There
are goals and timetables for productivity, for profits, for capital in-

vestments, for marketing strategies, for product research and im-
plementation, and for all other aspects of strategic planning.

It is logical to use such goals and timetables, as well, for person-
nel planning, including fostering diversity in the work force.

What about preferences in affirmative action? If preference
means the hiring of unqualified or less qualified employees, such
a practice is detrimental to the concept of affirmative action. If it

means deciding between approximately equally qualified applicants

in a job category and using race or gender as a plus factor, such
a practice is appropriate, whether it means hiring a white male in

a nursing job, because white males are underrepresented there, or
hiring a female, because women are underrepresented.
The real key is how qualified is defined and what Professor Alex-

ander called the traditional views of the best. We all know what
happened to those until the Civil Rights Act of 1964. Traditional
views of the best have not freed themselves of the best being a
white male.
But if I, as a white female, subconsciously hire people only just

like me, then the subtle discrimination is going to continue. So the
means to the goal, in my opinion, is to neutralize the subtle indi-

vidual or institutional discrimination against groups historically

and currently denied equal opportunity. And because I believe that
that is the means, I think the United States needs to continue this

neutralization process through the use of affirmative action prop-
erly defined.

What I do disagree with is Government pressure to make things
happen too fast. I'm an educator and I know that if you're hiring
the tax expert, it's obvious that neither Professor Alexander nor I

are speaking for the University of San Diego, we're speaking oppo-
sites, you're hiring that tax professor, you want a senior expert.
The women and minorities aren't there yet. The person hired has
30 to 35 years of experience in this field. These things take time
and the Federal and the State government and the municipalities,
as well, have probably been trying to push it too fast, until we get
more people educated and moving into this.

But that neutralization of the subtle or institutional discrimina-
tion still needs to go on. Thank you very much.
[The prepared statement of Ms. Furay follows:]
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Prepared Statement of Sister Sally Furay, Provost,
University of San Diego

Good morning 1 am pleased to be liere today to highlight my perspectives on affirmative action.

Although I will focus my remarks on employment issues relative to women and minorities, I

would like to note briefly that civil rights laws grant many preferences that are not based on race

and gender, and which do not seem to be included in the current attacks on affirmative action,

though they may be affected by it. There are a number of examples: laws giving preference in

employment to veterans originated in the last century and have been upheld by the courts, the law

requires all of us who are employers to make affirmative provisions for the disabled, whether in

accessibility of facilities or in employment issues, Office of Civil Rights regulations suggest that a

recipient of federal funds may take affirmative action to overcome situations which led to limited

participation on the basis of age

The background of affirmative action in the United States is crystal clear: it was developed

because of pervasive, long-term, societatly-accepted discrimination in America, and it has

continued because ingrained prejudice remains alive and well in our society. When I was growing

up in the midwest, newspapers in my home city routinely advertised jobs as "Men Wanted" and

"Women Wanted." We all knew that blacks and Hispanics were mostly hired into segregated

jobs. These were accepted practices based on generally accepted attitudes.

When the Civil Rights Act of 1964 became effective in 1965, the attitudes did not disappear, and

the discrimination became more subtle. The literature of psychology, sociology, and law is replete

with research on which comes first, changes in societal practice or changes in people's attitudes.

The general conclusion is that change stems sometimes from one, sometimes from the other,

usually from both Affirmative action endeavors to bring about societal change in the hope that

attitudinal change will follow Such change takes several generations. As a country we are more

aware of the problem, and we have improved, but we still have a long road ahead - which is why
affirmative action, properly understood, is still needed

In order to talk about affirmative action, one needs to know what it is and what it is not. I am
appalled by the shrill and mindless rhetoric being bandied about in newspapers, on talk shows, and

in politically-motivated speeches about the meaning of affirmative action Unfortunately, the

current debate has taken off without any attempt to define the basic phrase It is obvious that the

term means different things to different people, making clarity impossible.

I would therefore like to look first at what affirmative action does not mean, since there are so

many myths about its meaning It does not mean hiring the unqualified It does not mean a

prohibition on hiring highly qualified candidates who are not female or members of a minority

group It does not require quotas, as distinct from goals and timetables, unless they are imposed
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by court order. It is not advocated as a basic principle ofjustice and as a permanent program, but

rather as a principle of remedial justice and as a temporary measure to be phased out when
equality of opportunity is realized in society

What, then, does it mean'!' I like to define it as opening the doors of opportunity, "leveling the

playing field," as it were In a perfect world, unless Ihcrc is a bona fulc occupational (|ualification

for a particular job, employers would pay no attention to an applicant's race, gender, religion,

country of origin, etc , but would look only to qualifications for the job in question. But this is

not a perfect world. We all know that prior to the Civil Rights Act of 1964, the vast majority of

higher paying and professional jobs were held by white males, who were and are less than half of

the United States population. To a lesser extent, this is still true.

"Leveling the playing field" means to me ameliorating that job monopoly. How? By taking

positive steps to ensure a strong pool of qualified and diverse applicants from which to choose

qualified persons for jobs Does this mean that white males should no longer hold the vast

majority of higher paying and professional jobs? Absolutely. Does it mean that white males

should not be hired because there is a race/gender quota? Absolutely not (unless there is a court

order to the contrary, and such court orders are given only against employers who have engaged

in persistent and invidious discrimination).

I realize that "goals and timetables" are sometimes turned into quotas. I find this wrong, and so

do the courts (short of a court order which must be obeyed). Goals and timetables are not

quotas Business uses them for every aspect of operation: there are goals and timetables for

productivity, for profits, for capital investments, for marketing strategies, for product research

and implementation, and for all other aspects of strategic planning It is logical to use such goals

and timetables as well for personnel planning, including fostering diversity in the work force.

What about preferences in affirmative action? If preference means the hiring of unqualified or

less qualified employees, such a practice is detrimental to the concept of affirmative action. If it

means deciding between approximately equally qualified applicants in a job category and using

race or gender as a "plus" factor, such a practice is appropriate, whether it means hiring a white

male in a nursing job because white males are underrepresented in the nursing group, or hiring a

female because women are underrepresented in the employment group. The real key is how
"qualified" is defined If it means I subconsciously only hire people "just like me," subtle

discrimination will continue, in violation of federal prohibitions against discrimination in

employment

The federal government defines affirmative action as "actions appropriate to overcome the effects

of past or present practices, policies or other barriers to equal opportunity." Note the words

"equal opportunity." Professor Roy Brooks, a civil rights scholar at the University of San Diego

School of Law, emphasizes that affirmative action "has as its goal 'equal opportunity,' not equal

results." The means to that goal? ..."neutralizing subtle individual or institutional discrimination

against groups historically and currently denied equal opportunity " The United States needs to

continue this neutralization process through the use of affirmative action, properly defined.
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Mr. Canady. Thank you for your testimony. We appreciate your
being here today. Let me ask you. Do you think there is no dif-

ference between the preferences granted to veterans and the pref-

erences that are based on race or gender?
Ms. FURAY. Preferences
Mr. Canady. You talked about
Ms. FuRAY. No. Preferences are preferences.

Mr. Canady. OK. So you would think there is no moral difference

or no substantive difference between preferences based on a biologi-

cal factor and preferences based on a particular course of service

that an individual undertook.
Ms. FuRAY. Well, obviously, yes. There is a difference in the

basis.

Mr. Canady. But you don't think that that's a significant dif-

ference.

Ms. FuRAY. I don't think, the way it's been used, there's a signifi-

cant difference, Mr. Chairman. I've been quite a student of the vet-

erans preferences, which, incidentally, if they're used in a limited

way, I applaud. It's when the/re lifetime preferences that I think

they have been problematic. And in some States, they are.

Mr. Canady. Let me just give you my perspective on that. I see

veterans preferences as preferences based on services rendered to

the country and I think that's very different than a preference

which is based on a biological characteristic.

Now, for those who cannot see that there is a moral difference

between that, between this source of preferences, I'm mystified by
the failure to understand those differences, quite frankly.

Ms. FuRAY. But you may need to distinguish, Mr. Chairman, be-

tween the theoretical approach—obviously, they are different—and
the way it's been used. And it has been used to continue pref-

erences for white males, particularly over females.

Mr. Canady. So you believe that the preferences for veterans are

intended to have a discriminatory impact based on race or gender?

Ms. FuRAY. No, I do not believe that was the intent. In fact, I

think it's pretty clear that they started in the last century and I

think it's pretty clear that
Mr. Canady. You just believe that's been their impact.

Ms. FuRAY. That's been their impact, and that can be docu-

mented.
Mr. Canady. Let me ask you this. You heard the testimony ear-

lier about some problems with affirmative action and you also stat-

ed that you believe, and correct me if I don't quote you correctly,

that affirmative action had been badly abused.
Ms. FuRAY. Yes.
Mr. Canady. At least in some circumstances.

Ms. FuRAY. I do. I said that and I believe that.

Mr. Canady. In your testimony, you talked about some cir-

cumstances involving the use of goals and timetables which end up
operating like quotas. I understand that you would believe that

would be an abuse.

Ms. FuRAY. That's correct.

Mr. Canady. If a goal and timetable system is turned into a
quota system, that would be an abuse, in your opinion. What other

abuses do you see under the general heading of affirmative action?
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Ms. FURAY. Well, you mean other than
Mr. Canady. Is that the only one? Is that the only one, that a

goal and a timetable is allowed to operate as a quota? Is that the
only abuse you see in these programs?
Ms. FuRAY. No. I believe I referred to another one, which is a

time element. I see it as abusive because it leads to abuse if you
say you have to do this by such-and-such a time. The governments
have done that. State, Federal, or local, of course they've done that.

Mr. Canady. What sort of actions are you talking about that
would be required by such-and-such a time? This hiring of individ-

uals
Ms. FuRAY. Yes. Hire
Mr. Canady [continuing]. Within a certain racial or ethnic cat-

egory or
Ms. FuRAY. By next year.

Mr. Canady [continuing]. Admission of students in a certain cat-

egory? I think that's the same
Ms. FuRAY. Say do this within a year or two, and it doesn't work

that way. When you have to educate people or train people to be
qualified for things, that takes time.

Mr. Canady. Well, isn't that a quota? What you're saying is

—

we're just going back. I think it's the same point.

Ms. FuRAY. Well, if it is, I oppose it.

Mr. Canady. But I think that's the same point you made that
you're opposed to quotas. I don't see how that's different. So are
there any other things that you're opposed to that fall under the
general heading of affirmative action?

Ms. FuRAY. Well, that depends on your meaning of affirmative
action.

Mr. Canady. Well, under the term as it is

Ms. FuRAY. I think the Federal Government
Mr. Canady [continuing]. Used or abused or as it is generally un-

derstood. And this is just a—and I've been wondering if there is

anything.
Ms. FuRAY. Yes.
Mr. Canady. And there may not be anything. I think you high-

lighted one particular area of abuse that is of great concern, both
to those who are opposed to racial and gender preferences and
those who would say they're not.

Ms. FuRAY. To me, turning things into quotas is throwing out the
baby with the bath water.
Mr. Canady. Let me move on to another point.

Ms. FuRAY. Yes.
Mr. Canady. In the testimony that was given before your testi-

mony, references were made to some of the harmful impacts of af-

firmative action. Now, I'm talking about abuses of affirmative ac-

tion, but, specifically, the harmful impacts of racial and gender
preferences.
Do you think that even those aspects of the current system with

which you agree do have any harmful impacts, do you think
there's—and I'm not saying, on balance, whether it's good or bad.
I understand—I think I understand very clearly that on balance,
at least, you believe that this is a good system. It is a system that
is helping to redress wrongs that have existed in our society.
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But do you see that there are any negative aspects or any nega-
tive consequences of the employment of racial or gender pref-

erences?
Ms. FURAY. Yes, and I think they're inevitable,

Mr. Canady. What do you think those are?
Ms. FuRAY. I go back to what I said about the overall societal

issue is to change attitudes. You don't do that all at once. When
you are trying to change attitudes, you will have lots of people
around who say I have my job because I'm a female or somebody
is not qualified or this African-American that was admitted to the
University of San Diego and that whoever is saying it doesn't know
he had a 3.9 grade point average out of high school and is saying,

well, he's just in because he's black.

When you are in a societal process where attitudes are in the de-

veloping stage of change, everybody isn't on the same part of the
spectrum. So there will be people who simply will always say that,

and there's nothing you can do about it.

And I think that the people—that the qualified women, the quali-

fied males in nursing—we have a nursing school. So I have seen
how it operates in reverse, where males are the minority and not
totally accepted in that profession. But the qualified people know
who they are, what their assets are, what their talents are, and
they say I know that's not true. It will be said. It's inevitable in

societal change, any kind of societal change.
Mr. Canady. Mr. Sensenbrenner.
Mr. Sensenbrenner. Thank you very much, Mr. Chairman. I'd

like to make a couple of points and then ask you a question, Sister.

First, let me say that I also disagree with your analysis on veter-

ans' preference. And the reason for that is that the veterans gave
several years of their lives to their country at the time their coun-
try needed them. And I think that the veterans' preference that is

given is somewhat in compensation, can't be complete compensa-
tion, but somewhat compensation for the fact that some of the most
productive years of their lives were spent defending the United
States at a time when the United States was being attacked.

Secondly, I served on the subcommittee for most of the time since

I was sworn into Congress in 1979, and my service on the sub-
committee is considerably longer than the two young pup col-

leagues who are seated over to my right.

My observation on how this whole issue has developed has been
that there was nothing wrong, per se, with the Civil Rights Act of

1964. However, anytime there was a court decision that certain po-

litical groups disagreed with, they came in with legislation that
upped the ante, that made the rules different than they were in

1964.
And I'm referring specifically to the so-called Grove City bill that

was passed over President Reagan's veto in 1988 and the Civil

Rights Act of 1991, which passed after about 3 years of rather
heated debate and, in my opinion, unfortunately, was signed by
President Bush.
Now, both of those laws changed the rules because the Supreme

Court, which is the ultimate umpire, ruled against certain political

groups that were pushing the goals and timetables, and that's why
we've got the debate that is as shrill as it is today.
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Now, having made these two points, I know that you were
present when Representative Royce gave his testimony earUer
today about what the Civil Rights Division is proposing that the
city of Fullerton do. I wasn't familiar with this incident until Rep-
resentative Royce testified this morning.
But the bottom line was that the consent decree that the city was

requested to sign or face litigation wanted—had the Department of

Justice wanting the pool of job applicants to be 44.3-percent minor-
ity within 5 years. Now, isn't that the Government using the force

of these laws to impose a quota system? Because how more specific

a quota can you have than 44.3 percent?
Ms. FURAY. That's the Government not using its head, because

44. whatever for all jobs assumes that in that job pool, for each job,

that there are 44.3 percent qualified people for this job and then
for this very different job, there is still 44.3 percent.

That kind of a system doesn't make sense. We have been told at

the University of San Diego, by the city of San Diego, and they did
listen to reason, that a certain faculty group should be a higher
proportion of women. Actually, we have more female faculty than
almost any institution in the State, still less than half.

What the city didn't realize is we don't recruit locally for faculty.

First of all, you've got to have a Ph.D. in your discipline. We recruit
nationally. We advertise nationally. We interview nationally. And
when I pointed that out to them, they said, well, yeah, fine, you
know, that makes sense.

So what I would want to know in the Fullerton case is what jobs
are they talking about and where does the city recruit these things.
It's the only way you can find out that percentage. It sounds like

they didn't do their homework.
Mr. Sensenbrenner. Mr. Royce said that the city of Fullerton

was not only supposed to recruit within the city and within Orange
County, but within Los Angeles County, as well. I agree that Mr.
Patrick didn't do his homework and this is not the only case where
Mr. Patrick hasn't done his homework, but it's no wonder why
there has been such an adverse reaction when you have the top
civil rights enforcement official in this country doing something as
stupid as this.

Ms. FURAY. I do on that issue.

Mr. Sensenbrenner. Thank you very much.
Mr. Canady. Mr. Flanagan.
Mr. Flanagan. Good morning, Sister.

Ms. Furay. Good morning, Mr. Flanagan.
Mr. Flanagan. I feel like I'm back in the third grade.
Ms. Furay. Pardon me?
Mr. Flanagan. I feel like I'm back in the third grade. I haven't

said "Good morning, Sister" since then.
Ms. Furay. Don't worry. I won't slap your hands.
Mr. Flanagan. I'll be arthritic at 40 as it is, Sister. Mr. Sensen-

brenner, I apologize for my age, but I'll have you know that when
you first went to Congress, I was 16.

Sister, you've talked about many past problems. You bring back
the specter of segregation and different drinking fountains and I

have heard many such expositions in defense of affirmative action
which go all the way back to slavery.
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My comment to Mr. Sensenbrenner was not merely gratuitous,

but it was to demonstrate that I have no personal reference back
that far and there are many generations will on their way in this

country including the one coming to the fore now that has no per-

manent or first person reference to such past bad behavior.

Consequently, my view of the implementation of affirmative ac-

tion laws is not colored by that. I don't view that as a drawback.
That is not a problem. I can see a good system, a well-intentioned

idea that with every example offered—you today, Sister, have said

that it's not working. That's Government. Government is not doing
it right.

Sister, this is Government and this is Government trying to do
it right and Government failing dismally because we're trying to

legislate something that many believe cannot be legislated.

I would ask you. Sister, if we made you empress of the Nation
and we permitted you to draw the law as you see fit, how would
you change it; would you retain it; or how would you make it so

that we can use it productively as opposed to the quota system that

it has devolved into and from which we cannot seem to unmire our-

selves?

Ms. FURAY. I thought I spoke to that in my comments.
Mr. Flanagan. I heard from you only broad statements about

how you disapproved and how you'd like to see it bettered. I didn't

hear any specific examples of how you'd like to actually change the
implementation of the law and how the law should be applied in

a situation, for Fullerton, CA, for example. FuUerton has had no
complaints of any specific variety yet is still suffering under the

brutality of the consent decree because of a perceived injustice. In

trying to have a well-intentioned enforcement of a well-intentioned

goal that is still onerous and, in my opinion, deeply unfair. Fuller-

ton is burdened by the Federal Government in a way which is ex-

pensive, unfair, and counterproductive.
Ms. FuRAY. Well, I believe I said that leveling the playing field

means to me ameliorating the job monopoly. And how do you do
that? By taking positive steps to ensure a strong pool of qualified

and diverse applicants from which to choose qualified persons for

jobs.

Mr. Flanagan. How do you do that. Sister? That's in broad lan-

guage. How can Government do that?
Ms. FURAY. Government has done it in its requirements in the

Executive Order 11246. You have to advertise widely. You have to

make sure you contact the groups where qualified people could be
there. And there are thousands of businesses.

Mr. Flanagan. But how can we measure how that is going to re-

sult in a definable, verifiable advantage or leveling the playing

field. In a leveling of the playing field, how can we definitively

measure progress, which Government must invariably do.

What if all of these things go through and you still wind up with
a nondiverse group in there? You're going to have the Justice De-
partment and the Civil Rights Commission come down on you like

a hammer under current law and even under that executive order.

It is not workable, in my opinion. I'd like to hear how it can be,

because I'd like it to be workable. But I don't see how it can be.
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Ms. FuRAY. I think that it has worked. It hasn't always worked,
but it has worked. There is business after business in this coun-

try

Mr. Flanagan. But it is not working now, Sister, and that is the
problem we're dealing with today.

Ms. FuRAY. Sure it is.

Mr. Flanagan. How so?

Ms. FuRAY. There are thousands of businesses in this country
that are regularly doing the kind of thing that I just described and
who are diversifying their work forces with highly qualified people.

Mr. Flanagan. I'll give you an example, Sister, of that subject.

This is the perverse nature of this and this is how it's wound up.

1 take you back to Chicago. I love to take people to Chicago when
I'm in field hearings. I take you back to Chicago once again.

Ms. FuRAY. I'm a midwesterner, so that's OK.
Mr. Flanagan. That's good. On Halstead Street, there's a guy

who makes lamps and he has 30 employees and the Civil Rights
Commission came in and ruined his day by requiring that he have
a more diverse employment force. And of his 30 employees, he had
2 whites, 27 Hispanics, and 1 black, because that's the neighbor-
hood. He hires right out of the neighborhood. Everyone who works
for him walks to work.
The man advertised all over the city. He couldn't find the quali-

fied personnel to come in. Then he had to open up training pro-

grams to be able to train people to maintain a level of ethnic diver-

sity. So that he had to create qualified people to have those jobs.

Finally, he got an acceptable mix of African-Americans and then
they came back and said you haven't got enough whites. The poor
guy, with a tiny income, and he doesn't make much, there's not a
big call for lampmakers in Chicago, most of the guys are delivery

guys and a lot of them are minim^um wage skill workers that run
around and do the small things, basically errand work.
He closed shop because he could not get a population working for

him that was satisfactory to the Government of the United States.

I think it's appalling that 30 jobs in my district were lost and I

think it's appalling that this guy is out of business, having hired
an overwhelming percentage of his work force from the minority
community, bringing them into the work force and providing good
benefit for his community, where is population of employment actu-
ally reflected his community.

I think it's unbelievable and I do not see how this law works
well. I'd be very interested to hear specific examples of where this

law has actually helped the community, helped the industry, and
helped the diverse minorities who are trying to be brought to a
level playing field as opposed to the broad definitions you've pro-

vided. Give me five examples, give me two.
Now, let me have some verifiable touching and concerning inter-

est in this. Sister. I'd like to very much.
Ms. FuRAY. I don't have, on the top of my head. I do have records

on it and I'll see that you get them.
Mr. Flanagan. Thank you. Thank you, Sister. Thank you, Mr.

Chairman.
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Mr. Canady. Thank you, Mr. Flanagan. Sister, we do appreciate
your taking the time to testify. Your testimony has been very inter-

esting and helpful. Thank you.
Our next witness will be Lee Cheng, who is currently a law stu-

dent at the University of California at Berkeley. He is on the board
of directors of the Chinese-American Democratic Club and the sec-

retary and cofounder of the Asian-American Legal Foundation.
Thank you for being here today.

STATEME>rr OF LEE CHENG, SECRETARY, ASIAN-AMERICAN
LEGAL FOUNDATION

Mr. Cheng. Thank you, Mr. Chairman and members of the com-
mittee. I'm with the Chinese-American Democratic Club and the
Asian-American Legal Foundation.
For purposes of background, the Asian-American Legal Founda-

tion was founded just in 1994 to help pursue remedies for situa-

tions like the one I'm going to describe shortly, which established
civil rights groups were not willing to take on because of a lack of
political will and because of ideological commitment to a certain vi-

sion of civil rights and affirmative action.

I am not here today as a representative of either one of the orga-
nizations. I'm also not here today, to misparaphrase Mark An-
thony, to bury affirmative action or to praise it. In fact, I'm not
here to advocate the absolute removal of all race and gender-based
programs because I firmly believe that there are not only justifi-

able, but necessary situations for those programs.
That said, though, I share with many previous speakers the con-

victions that not all and, in fact, very few programs that create
preferences on the basis of race and gender are justifiable or, in

fact, work as they're intended to work.
And while I do not speak for the whole Chinese or Asian-Amer-

ican community, I believe that the historical and present experi-

ences of the community and, in particular, the program that I'm
about to describe to you, demonstrate some of the weaknesses and
inherent flaws about determinatively race-based programs.
The program I'm about to describe today technically involves de-

segregation and not affirmative action. However, I believe it in-

volves many of the same issues and the arguments used to justify

both its implementation and continued existence are very similar

to those used to justify the use of preferences based on race or gen-
der that purport to benefit minorities and women.

In the 150-year history of Chinese in America, Chinese-Ameri-
cans have faced long odds in our quest for equality. Beginning with
violence against the first Chinese settlers to San Francisco and the

exclusion laws erected to prevent immigration and citizenship

rights, Chinese-Americans have found equal treatment, as Amer-
ican citizens, very elusive. The phrase "A Chinaman's chance" grew
out of that context of the struggle against discrimination.

San Francisco today is very different from its frontier past in

many ways. However, despite contemporary San Francisco's pro-

gressive reputation, Chinese-Americans continue to struggle to

enjoy rights taken for granted by many other citizens. Racism in

the traditional sense is still extant, to a diminished degree, but in

recent years Chinese-Americans have been and are being victim-
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ized by Government and court-imposed programs that are every bit

as racist in effect, if not intent.

On Monday, July 11, 1994, a group of Chinese-American parents
and students, supported by the Chinese-American Democratic
Club, filed a class action lawsuit on behalf of all Chinese-American
children and parents in San Francisco against the San Francisco
Unified School District and the California Board of Education to

overturn discrimination against Chinese-American children in ad-

missions in San Francisco public schools.

The facts aren't in dispute. Since 1983, the San Francisco Unified
School District has set fixed ethnic quotas on nine arbitrarily des-

ignated groups at all public schools in San Francisco. Applicants to

these schools are identified not as Americans, but as members of

their particular ethnic groups: American Indian, Chinese, Japa-
nese, Korean, Filipino, black, other white, other nonwhite, and
Spanish surnamed.
Neighborhood schools are not allowed to enroll more than 45 per-

cent from any given group, while alternative schools face a cap of

40 percent. All sites must have at least four ethnic groups the
school district officials are relatively proud of this system.
Over the last ten years, Chinese-American children have become

by far the largest ethnic group applying to public schools in San
Francisco. Additionally, at many schools, children of Chinese de-

scent have lower dropout rates, particularly at the higher levels of

the public educational system, the high school level.

As a result of these two trends, half of the high schools are
capped out for Chinese-American students. While the quotas im-
pact all ethnic groups in theory, 35 of the district's elementary,
middle and high schools are at or near the cap for Chinese-Ameri-
cans, which is by far the most capped out group.

If current demographic trends continue, the discrimination
against children of Chinese descent can only get worse. The repug-
nant effects of this ethnic quota system are perhaps most apparent
in the admission policy at Lowell High School, which is the dis-

trict's premier academic high school. This is a magnet program
where admission is supposed to be based on individual merit, as
defined by grades and by standardized test scores.

In recent years, however, under pressure to comply with these
ethnic quotas, a candidates ethnicity has become the single most
important determinant. As a result of the previously mentioned de-
mographic forces and individual academic achievement, the num-
ber of qualified Chinese-American candidates long ago exceeded the
40-percent cap. Currently the district uses the four-chair admission
system, based largely on race.

In 1993, for instance, a Chinese-American candidate initially was
required to score 66 out of a possible 69 points on the admissions
index. It's a numerical merit-based admissions index. And other
whites and other Asians needed a 59 to get into Lowell and Afri-

can-Americans and Spanish surnamed students, a 56, and there
was a separate pool for affirmative action.

In other words, a Chinese applicant could only gain admissions

—

only with one "B" and all as compared to a white applicant or a
Japanese applicant who could get conceivably two "C's."
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I'm not against affirmative action for disadvantaged students. In
fact, I believe that society benefits from giving opportunities for

motivated but disadvantaged students. However, I am firmly op-
posed to defining this advantage solely on the basis of race or pre-
suming, as a matter of law, that race is an inherent and insur-
mountable disadvantage.
The quotas used by the San Francisco Unified School District are

not only fixed on arbitrary ceilings, but, in reality, provide admis-
sions preferences to nondisadvantaged groups and individuals.
But behind the rhetoric and numbers of the San Francisco quotas

are individual victims. Many Chinese-American children have in-

ternalized their anger and pain and they're confused about why
they're being treated differently. And a well known national col-

umnist recently compared the plight of these Chinese students at
Lowell to similar quotas placed on Jewish-Americans at Harvard in
the name of ethnic parity in the 1940's, stating that "we have been
here before."

Indeed, we have been here before in the struggle for civil rights.

Well chronicled events, like lunch counter boycotts and efforts to

attend white schools by African-Americans in the South represent
the importance of individual rights—for the individual right to

choose rather than proof of the inherent benefits of State-imposed
racial mixing.
The San Francisco Unified School District has justified the cur-

rent discrimination in the name of achieving desegregation under
a consent decree and while the district has focused its energy in

excess of a quarter of a billion dollars or more of precious public
dollars on racial musical chairs in the latest statewide test results,

San Francisco County schools ranked a dismal 54th out of 57 coun-
ties in California. So clearly the consent decree's not achieving any
sort of positive results. Unfortunately, the students who are ending
up at the bottom of these achievement studies are the very minor-
ity students that these programs are supposed to have helped.

All communities are negatively impacted by the rigid racial

quotas. Black and Latino children are capped out of neighborhood
schools are often bused across the city in order to ensure that each
school has the correct racial mix of four racial groups. In addition,
black students are often forced to attend bilingual education pro-

grams and Hispanic students and Asian-American students who
often need those programs are capped out of those programs.
So in addition to the lengthy busing trips for a lot of young chil-

dren, it frustrates the ability of parents to become involved in

schools in their district.

Just to conclude, as many people feel that the demographics of

California in many ways illustrates the future of America, San
Francisco's demographics arguably illustrate the future of Califor-

nia. As a result, San Francisco has to face and we have to deal
with many of the problems and issues of the country as a whole
may not need to face for years, if not decades. But hopefully the
rest of America may never have to face many of these problems as
long as we do draw the appropriate lessons from San Francisco's
mistakes.

First and foremost among them, that people can make mistakes
while pursuing a supposedly progressive and well-intentioned agen-
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da. In the context of affirmative action and civil rights, it's clear

to me that some of the very successes of the civil rights movement
have led to unfortunate circumstances, often attendant with the
creation of powerful and entrenched interests, with less lofty ori-

gins.

In other words, the civil rights movement in some respects be-

haves with and has the power of an establishment, with a capital

E. As with most establishments, far too much emphasis has been
placed on enforcing at best the letter of the law and not enough on
assuring that the spirit of the law is fulfilled.

In fact, the San Francisco public schools—in the San Francisco
schools case, where the underlying goal of providing effective public

education to all children has been subordinated to a not necessarily
effective means of racial mixing is a clear illustration that the spir-

it of the law is often thwarted by well-intentioned programs.
As I mentioned earlier, briefly, Asian-Americans have had a

unique experience with respect to affirmative action. So far, almost
alone among non-European minority groups, Asian-Americans have
been on the short end of many racial preference schemes carried

out in the name of affirmative action.

In addition to Lowell and the San Francisco unified school dis-

trict programs and quotas, there are exponent programs, for exam-
ple, in the UC's that I very firmly believe operate as a de facto, if

not de jure quotas. They are called goals and timetables, but if you
scrutinize the data, the gaps in all determinable objective criteria

are just very, very wide.
To characterize the disadvantages suffered by individual Asian-

Americans as a result of these schemes as reverse discrimination,
which is often used to justify programs that disadvantage whites
in favor of minorities of any sort, is to fundamentally misunder-
stand the phrase itself and to demonstrate a shocking disregard
and insensitivity to the history of traditional forms of racial dis-

crimination against Asian-Americans.
I believe that the experience of Asian-Americans with many ra-

cial preferences will not be isolated or unique for long and already
there are indications that other racial minority groups in certain
contexts will be negatively impacted by race-based programs that
were enacted for their benefit.

As Regent Ward Connelly and some previous speakers have cor-

rectly pointed out, a race-based program that benefits one group
today could just as easily hurt it tomorrow and it's only in the
steadfast enforcement of individual rights that the true goals of the
civil rights movement can be attained.

I'd like to thank all of you for allowing me to testify and am
available for questions.
[The prepared statement of Mr. Cheng follows:]
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Prepared Statement of Lee Cheng, Secretary,
Asian American Legal Foundation

In the one hundred fifty year history <rf Chinese in America, Chinese Americans

have faced long odds in their quest for equality. Beginning with the violence against the

first Chinese settlers to San Francisco and the exclusion laws erected to prevent

immigration and citizenship rights, Chinese Americans have found equal treatment a<!

American citizens elusive. The phrase "a Chinaman's chance" grew out of the context of

the struggle against discrimination.

San Franci.sco today is different from its frontier past in many ways. Howe\er,

despite contemporary San Francisco's "progressive" reputation, Chinese Americans

continue to .struggle to enjoy rights taken for granted by many of its other citizen."!. Raci.sm

in the iTddiiional sense is still extajit to a diminshed degree, but in recent years, Chinese

Americans ha\e been and are being victimized by government and coun-imposcd programs

tliat arc every bit as racist in effect, if not intent.

Ox Monday, July 11, 1994, a group of Chinese Amencan parents and

schoolchildren, supported by the Chinese American Demix;ratic Club (CADC), filed a class

fiction lawsuit on behalf of all Chinese American children and parents in San Francisco

against the San Francisco Unified School District and the California Board of Education to

overturn discrimination against Chinese American children in admissions to San Francisco

public schools.

The facts are not in dispute. Since 1983, the San Francisco Unified School District

has set fixed ethnic quotas on nine aibitranly designated groups at ail public sch<x)ls in San
Franci.sco. Applicants to these schools are identified not as Aniciicans, but menibeis of an

etlniic gioup: American Indian, Chinese, Japanese, Korean, Filipino, DIack, Other White,

Other Non-White and Spanish-suinamed. Ncighboi IkxxI schix»ls aie not allowed to enroll

more than 45% from any gi\en group, while alternative schools face a cap of 40%. All

sites mu.sl have at least four e:hnic groups.

Over the past ten years, Chinese American children have laecome by far the largest

ethnic group applying to public schools; Additionally at many schools children of Chinese

descent have lower drop-out lates. As a result of these two trends, half of the high

schtx>ls are "capped out" foi Chinese American students. While the quotas impact all

ethnic groups, 35 of the District's elementary, middle, and high schi.>ols are already at or

near the cap for Chinese Americans. If current demographic trends continues, the

discriiiiiiiatioi) against children of Chinese descent can only get worse.

The repugnant effects of tliis ethnic quota system are perhaps most apparent in tin:

admission policy to Lowell High School, the District's premier academic high school.

Admission to Lowell is supposed to be based on individual merit as defined by grades and

test scores; in recent years, however, under pressure to comply with ethnic quotas, a

candidate's ethnicity lias become the single mo8l important detciminanL
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As a result of demographic forces and individual academic achievement, the number

of qualified Chinese American candidates long ago exceeded the 40% cap. Currently, the

District uses a four-tiered admissions policy based on ethnicity. In 1Q93, a Chinese

American candidate initially was required to score 66 out of 69 to gain admis.sion to

Lowell, Other Whites and Other Asians a 59 and African Americans and Spanish-

Sumamed a 56, and a fourth pool for affirmative action. In other words, a Chinese

applicant could only gain admi-ssions with one B and all A's; compared to a While applicant

with two C's.

I am not apainst affirmative action for disadvantagedtudents: in fact. 1 believe that

society benefits from giNJng opportunities for motivated but disadvantaged students. I.

however, firmly opposed to defining disadvantage solely on the ba<!is of race, or

presuming as a matter of law that race is an inherent disadvantage. The quotas used by the

SF^SD are not only fixed and arbitrary ceilings, but in reality pru>ide admissions

preferences to non-disadvantagcd groups and individuals.

But behind ihc rhetoric and numbers of the San Francisco quota programs are

individual victims. Many Chinese American children have inlciiiaJi/^d their anger and pain,

confused about why they are treated differently from their non-Chinese friends. Often they

become ashamed of their ethnic heritage after concluding that their unfair denial is a form of

punishment for doing something wrong.

The discrimination is systematic and relentless. In the pirmeering class of

Thurgood Marshall High Scht-x-J, the new academic program created for Fall of 1994 to

alleviate the shortage of academic schools, the 40% quota sp<jts for Chinese quickly filled,

and do/.ens of ehildien were rejected simply because they were Chinese while the schod

remained under-enrolled overall.

A well known national columnist recently compared the plight of Chinese

Americans at Lowell to the similar quotas placed on Jewish Americans at Harvaid in tlic

name of ethnic parity in the 1940s, stating "wc have been here before". Indeed, "we have

been here before". As Chinese have historically stmggled tor equal rights in California,

African Americans faced similiy conflicls in the Deep South. Wcll-chmnicled events like

lunch counter lx)ycotts and efforts to attend white schools by African Americans in the

South represent the importance of the individual right to choose.

When Rosa Parks fought to sit at the front of a public bus, she fought for the right

of all Americans to have equal opportunity to sit anywhere on any bus they choose.

Similarly, we feel that in San Franeiseo, chi!di«n of any race should have equal

opportunity to attend any school of their choice.

The San Francisco Unified School District faai> Justified tlje current discrimination in

the name of achieving de.segiegadon under a Consent Decree. While tlic District has

focused its energy and millions of precious public dollai"s on racial musical chairs, it has

allowed its schools to rot. With the latest statewide student lest results San Francisco
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county schools ranked a dismal 54th out of 57 California counties. In particular, many
Afncan American and Latino children continue to be failed by the public schools under the

tweh e year old Consent Decree. Cleeu-ly, the cart of racial balancing has displaced the

hoi"se of giving all children the education that best serves their interests and needs.

All communities arc negatively impacted by the rigid racial quotas Black and latino

children are capped out of neighborhood schools and are often bused across the city in

order to ensure that each school has the correct "racial mix." In addilicm to the lengthy bus

trips for young children, busing fru-strates parental involvement and the strengthening of

neigliborhood schools. I hope that this lawsuit will also spur greater discu-ssion on
educational reform to impro\ e the quality of education for all children.
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Mr. Canady. Thank you very much for being here today. We ap-
preciate your taking the time to come and present your testimony.

I don't have any questions. Do you, Mr. Sensenbrenner?
Mr. Sensenbrenner. I don't have any questions.
Mr. Canady. Mr. Flanagan.
Mr. Flanagan. I have just one, Mr. Chairman. Could you do me

a favor and repeat your last couple of sentences you just said
there? That is a wonderful quote. I'd like to hear that again.

Mr. Cheng. Which one? Thank you very much. I think I quoted
Ward Connelly. I paraphrased what he said. He correctly pointed
out that a race-based quota that benefits one group today could
just as easily hurt it tomorrow and it's only in the steadfast en-
forcement of individual rights that the true goals of the civil rights

movement can be attained.

Mr. Flanagan. Yes. That is a terrific quote and I'll say that real-

ly cuts to the core of the problem that we're wrestling with here,

and that is that no one wants to see anyone disadvantaged and we
want to construct the model that will help them from being dis-

advantaged.
And I would tell you that that quote intimates, to me and to any

thinking person listening that the enforcement of the rights guar-
anteed us under the Constitution will do far more to solve the dis-

criminatory practices on a broad or narrow scale than any overt,

preemptive strike by law in a quota flavor variety.

And I believe that quote really cuts very closely, particularly for

this subcommittee, to the problem at hand. Thank you, Mr. Chair-
man. Thank you.
Mr. Canady. Thank you for being with us today. Our next wit-

ness is Mr. Harold Brown. Mr. Brown is president of the Black
Economic Task Force. He has held numerous positions at San
Diego State University, where he now serves as associate dean for

community economic development in the College of Business Ad-
ministration.
Mr. Brown, we appreciate your being with us today.

STATEMENT OF HAROLD K. BROWN, ASSOCIATE DEAN, COL-
LEGE OF BUSINESS ADMINISTRATION, SAN DIEGO STATE
UNIVERSITY

Mr. Brown. Thank you, Mr. Chairman. My pleasure to be here.
I have distributed a written statement, which I'm assuming that
everyone has had an opportunity to read. I won't bother to read
that statement.
Mr. Canady. And let me say this. Without objection, the full

statement of all the witnesses will be included in the record for this

hearing. Thank you.
Mr. Brown. I'd like instead, Mr. Chairman, to react to some of

the statements that were made previously. One of the remarks that
was made that I disagree with strongly—first of all, let me, in a
sense, qualify myself I have lived in San Diego for 42 years. I

came here to attend college. And I have been active for the past
35 years in many civic organizations. I think I have a pretty strong
understanding of San Diego and a good understanding of what's
been happening nationally in regards to African-Americans and
other people of color.
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One of the remarks that was said was that quotas and pref-

erences without merit produce unquaUfied people, many unquali-
fied people. I find that to be a very misleading statement in this

context. In my work experience, I have found many unqualified
people who did not perform to the expectations of the supervisors.

I have found those people to be white, and I have found some to

be nonwhite.
So to state that the affirmative action program results in people

being hired because they lack qualifications, I think, is a very dan-
gerous and very—the statement is very incorrect and it has no va-
lidity and there is no evidence to support it.

There was a remark by Congressman Royce that—his comment
to what people are doing in this whole affirmative action debate.

They're quoting Martin Luther King and they're stating that Mar-
tin Luther King's statement about people should be judged on the
content of their character and not by the color of their skin, that
statement ignores the fact that Dr. Martin Luther King, Jr., and
many others of us who fought during the civil rights movement
were protesting against the very practices of the United States of
America which did not hire on the basis of the content of a person's

character, but discriminated on the basis of color, and he was
merely trying to redress that particular situation.

Another remark, minorities are victims, that affirmative action

somehow makes those of us who have been victims of America's
practices, it makes us somehow victims of the program of affirma-

tive action. That I completely do not understand, because there are

many African-Americans, all of my associates and many of us, who
have had to fight against the past practices and who continue to

fight today in San Diego and elsewhere to make sure that those op-

portunities are there available to us.

The problem that I have, as I stated in my paper, it's not that
there aren't things wrong with affirmative action. There are things
wrong with all programs that the Government has or that we have
at the university. I'm sure we can find things wrong.
What I don't understand, Mr. Chairman, is that some of these in-

stances of affirmative action are used to completely eliminate the
whole affirmative action program, the affirmative action program
that has helped me and has helped others who have been discrimi-

nated against in the past, that that program—now it's decided that

that program is completely wrong and should be ousted.

And what I don't hear is that what programs are recommended
by the opposers of affirmative action, what remedies are rec-

ommended to redress the same problems that affirmative action

was addressing. And another problem that I have and which I

think is the basic difference that many of us have with the pro-

ponents of the elimination of the affirmative action program is this.

Those of us who have been victims and who are still victims fully

recognize that affirmative action has helped us and that affirma-

tive action still needs to be in place because the conditions that

caused affirmative action to be put in place in the first place are

the conditions that exist today.

And so we have a basic difference in those who are proponents
saying that the playing field is now even and those people I sup-
pose now have become the experts on race relations. Those of us
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who have studied race relations, those of us who have participated

in redressing America's problems of racism, segregation, discrimi-

nation, those of us who have involved ourselves in that are fully

aware that the problems have not gone away.
And I really appreciate the proponents of the elimination of af-

firmative action who say that we should have a level playing field.

Yes, we should. And most of us understand that that pla3dng field

is still not level and there are many attitudinal problems that have
not changed since the times from slavery and since the time from
post-slavery.

Now, I know people don't want to hear the word slavery. They
say slavery has no connection with today, and that is absolutely

wrong. Slavery, as I stated in my paper, created certain conditions.

It created—I know the light went off, but is it OK?
Mr. Canady. Please continue another couple minutes to conclude

your remarks.
Mr. Brown. Thank you. I know that without recognizing the his-

tory of slavery—and one of the remarks, I think from Mr. Flana-
gan, was that he did not have a first person connection with what
happened in the past during slavery, and I can appreciate that.

But those of us who call ourselves educated and sophisticated real-

ly understand and recognize what slavery caused in our system.
It not only caused certain conditions, physical conditions, but it

caused certain mental conditions. It caused certain attitudinal con-
ditions that still exist today. And I think for those who propose leg-

islation to eliminate affirmative action cannot fully understand
that, that those conditions are still in existence today.

I'd like to also address very quickly the question that came up
about the veterans and the biological factor versus service. And,
again, I think that the full appreciation for the African-Americans'
role in this society, the women's role in this society, and the Amer-
ican Indian and Latino, the Asians, their role in the society, and
I am speaking now specifically for the African-American, to not rec-

ognize that the role of the African-American who fought in the
wars, who participated in this society as a loyal citizen, who made
the contributions even in spite of having second-class citizenship,

those contributions which are not recognized to be equivalent to a
soldier or a military person who went into the service.

I'm one of those military persons. We went into the service. But
my understanding from the remark was that how can you equate
veterans receiving preferential treatment to minorities who have
been discriminated against in America receiving preferential treat-

ment.
My final remark before the questions is going to be on goals and

timetables. Affirmative action was created to redress the problems
of discrimination and segregation in the United States. Goals and
timetables were set. We set goals and timetables at our university.
We also set a program of affirmative action to recruit people of
color and women to fill our positions.

Goals and timetables now have been turned into some very nega-
tive term of quotas. We teach in our business school that goals and
objectives are part of a plan, so are timetables, and if you don't ad-
dress a problem or the development of an enterprise, for instance,
with the business objectives, the goals and timetables, and the re-
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sources necessary to implement that, you're considered to not to be
a very competent manager.
Now, all of a sudden, to have goals and timetables to redress a

problem so horrible as the one we have experienced in America, to
now decide that goals and timetables have no meaning when you're
addressing that problem is something that I find very, very hard
to understand.
Thank you.
[The prepared statement of Mr. Brown follows:]
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Prepared Statement of Harold K. Brown, Associate Dean, College of
Business Administration, San Diego State University

Thank you for holding a hearing in San Diego and providing me with the

opportunity to share my feelings on the topic of Affirmation Action.

There are two groups that disturb me regarding this issue of Affirmative Action, (1)

the group that wants to retain all Affirmative Action programs and refuses to recognize the

need for review and possible modifications, and (2) the group that uses Affirmative Action

to scare and mislead the public to benefit their personal interests.

I am a supporter and advocate for Affirmative Action programs that address the

problems created by our country over a period of a couple of centuries. America chose

to develop its society by incorporating into it a system of slavery and post slavery

discrimination. The choice of this economic and social system that denied the privileges

of citizenship to its citizens of African descent, resulted in conditions and behavior that still

lock out African Americans, other people of color and women from entering the

mainstream of America. This was America's choice. It seems to me that America should

not retreat from its responsibility to correct those wrongs that we all know took place and

for which none of us are proud.

To eliminate the Affirmative Action Program to satisfy the short term interests of

those who are seeking political power for themselves or for their political party, represents

the poorest example of being an American, and defrauds the American people. Those

who are calling for the elimination of the Affirmative Action Program are not basing their

decision on fact, but rather on myths and misrepresentations. They claim that the

conditions affecting African Americans and other groups have been removed from our

society, that the uneven field of the past is now level. The people who make this claim
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are intelligent, sophisticated people. So. I know they know better. The Whites making

this claim would be horrified at the prospect of living the rest of their lives as an African

American and giving up all privileges as a White American. Black Americans who support

that claim do so for a host of reasons that could be enumerated and explained but would

require time that is not available here. Suffice it to say that they also know better.

The myths go on:

A. White males are being disaiminated against because of Affirmative

Action.

My reply to that claim is that when Black Americans made the charge, with

much evidence to support it. they were being discriminated against, it has

taken centuries for Congress, govemors, mayors, legislators and the public

to speak out against discriminatibn. Now, that some White males feel they

are being treated unjustly, there is a call from some of our leaders to

immediately dismantle all Affirmative Action programs - which violates a very

fundamental practice of effective management.

B. Affirmative Action creates preferences for ethnic groups and women.

Affirmative Action programs have been like a walking cane. A cane will help

you walk a little better, but your leg is still broken. Until the break is

corrected you will not be able to walk or run normally and compete with

those who do not have broken legs. America has not corrected the "broken

legs" it created. A review of the numbers will cleariy show that minorities

and women continue to lag far behind White males in economic progress.

C. Affirmative Action hurts people of color.

Affirmative Action only hurts people of color when the program is not

sincerely implemented. Affirmative Action programs have opened for us the

economic doors that have been closed for so long. Even with Affirmative

Action, the stnjggle for equal economic opportunities for people of color and

women persists.

I don't believe however, that the real issue regarding Affirmative Action is one of

myths and the offering of evidence to dispel those myths. The real issue is whether the

American people will permit themselves to be used by politicians and others who would

23-373 96-9
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saCTifice the interests of our nation for their own personal benefit. The real issue is

whether the people of this country will permit themselves to be fooled into thinking that

the elimination of Affirmative Action programs will somehow make their lives better. The
real question in America is not how many jobs White males have lost due to Affirmative

Action, but how many jobs White males have lost due to America's loss of jobs by shifting

jobs to other countries, or by our country's loss of manufacturing and the jobs that it

provided, or how many jobs have been lost to technology, or lost to the inefficiency of the

management of our nation's corporations, or lost through our administrations' lack of

ability to compete in a globally competitive economy.

So please, don't put the blame on Affirmative Action. Don't blame us, the victims of a

horrible system of discrimination. My plea is to the people of America. Don't allow those

self interested few divide us against each other. There are much more serious and

fundamental problems we as a nation must solve. And we can solve them if we ask the

right questions and not let ourselves be manipulated to elect a person or party into power.

Let's elect a person or a party on the basis of how they propose to address the really

serious and fundamental issues facing our nation - crime, the loss of middle class income,

drugs, the economy, creating jobs, protecting against ten'orists - both inside and outside

U.S. borders, and a deteriorated education system. Is Affirmative Action blamed for these

also?

Today our nation finds itself struggling to retain the economic competitive edge that

we enjoyed since Worid War II. Our nation is stnjggling to find jobs to replace the

hundreds of thousands of jobs that were lost over the last couple of decades. We
struggle to find a way to make our citizens again feel safe to walk the streets of their

neighborhoods and cities. This is not the time to accuse each other and call each other

names. This is what those who want to divide us, want us to do. They want us to

concentrate on this thing called Affirmative Action and go to the polls and vote for them

based on Affirmative Action. Well, I believe the American people are a lot smarter than

they give us credit for. If there are some improvements needed to make Affirmative

Action wori< better for this nation, then make those improvements.

To eliminate the Affirmative Action program, and to leave the problems it is

addressing unaddressed, sends a temble message to the millions of people it was

designed to help. It seems to me to be foolish to unnecessarily alienate friends who have

been loyal and supportive to America's cause. To snatch the cane from us at this point

is both uhwise and immoral. America has a moral obligation to redress the problems it

created for millions of people. We call upon your leadership to lead this nation in a spirit

of cooperation and working together. We call upon your leadership to speak out against
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those who fan the flames of fear and distrust We call upon you to provide the intelligent

leadership of objective analysis and evaluation of the Affirmative Action Program, and

after review, apply fairness to whatever corrective measures that are needed.

Election campaigns that are run by playing on the fears caused by a system that

we all deplore and wish to forget, reflect the lowest form of leadership. As the guardians

of our country you are burdened with the responsibility of bringing out the best in this

nation. We pray for your strength and courage in carrying out that responsibility. Thank

you for this time.



256

Mr. Canady. Thank you very much. We appreciate your testi-

mony. I just want to make a couple of observations. There's a lot

of talk about doing away with affirmative action. I think if you look
at the specific proposals that are being made, you will find that
what we're talking about is focused on doing away with race and
gender-based preferences.

I, for one, believe that certain types of recruitment and outreach
activities are appropriate and should continue. What I have a prob-
lem with is where the Government goes to its individual citizens
and asks them what their race is or what their gender is and then
either awards them a benefit or denies them a benefit on the basis
of that answer.

That's where I have the problem. And I agree with you that the
history of slavery in this country is a relevant factor for us to think
about when we're talking about these kinds of issues. That is part
of our history, a shameful chapter in our history, but I do believe
that we have made progress in addressing prejudice in this coun-
try. I have seen in my own lifetime in the lives of people I know,
whose attitudes have changed remarkably over a 20- or 30-year pe-
riod.

We are not where we want to be, but the question really is

whether the continuation of policies which divide us into different

racial groups and different gender groups will actually get us to the
goal. And I understand that there are legitimate, sincere dif-

ferences of opinion on that subject and I respect your perspective
on that.

But let me just focus on one question. Do you think when it

comes
Mr. Brown. Excuse me. Before you do, Mr. Canady, may I inter-

ject just one point before you ask that question? Governor Wilson
today is calling for the abolishment of all affirmative action pro-

grams.
Mr. Canady. Well, I have read some press accounts about what

the Governor is going to do and I don't think that that is the con-
sequence of the Governor's action today. But I'm not going to get
into an argument or a quibble over the impact of what the Gov-
ernor is doing. But I think there's another side to that story and
I'll let the Governor defend his actions.

But let me ask you if you think that there as compelling a case
for preferences based on gender as for preferences based on race.

Do you put those in the same category? Do you support gender-
based preferences as well as preferences based on race?
And I guess what brings this question to mind is you're focusing

on the history of slavery, which I think is an important and rel-

evant consideration for us to look at as we discuss these issues,

but, of course, there is not a history of slavery, per se, that would
justify gender-based preferences.
What would you say about that?
Mr. Brown. Well, the reason I focused on slavery is because we

all understand and we all are aware of slavery. Slavery merely
points out the fact that discrimination took place, slavery and post-

slavery. We all—those of us who know a little about history also

know and understand that women have also been victims of the
same type of discrimination and prejudice. Therefore
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Mr. Canady. Would you put the discrimination against women
on the same level with the discrimination embodied in slavery and
the aftermath of slavery in this country?
Mr. Brown. Well, discrimination against anyone is equally po-

tent. So when you discriminate against women, which we still do
today, when we perceive women as being very good secretaries and
clerical people, but find difficulty in women being top executives,
we do this today.

My wife is an example of that. She has served many years in the
private sector. So, yes, discrimination is discrimination. And if it's

based on some superficial means, such as the color of our eyes, the
color of our hair or our gender, it's equally as potent and it's equal-
ly as handicapping.
Mr. Canady. Thank you. Mr. Sensenbrenner.
Mr. Sensenbrenner. I just have one question. You talked about

goals and timetables and I don't see that there is anything wrong
with goals and timetables, but what happens if you don't achieve
your goal?
Mr. Brown. Well, I think then the issue is put in the hands of

reasonable people. We pride ourselves in selecting reasonable peo-
ple to represent us in government, in our institutions of higher
education, in schools. We select those reasonable people.

And when the situation arises where those goals and timetables
have not been met, then there is a reasonable explanation or there
is not a reasonable explanation as to why those goals and time-
tables have not been met or have not even been
Mr. Sensenbrenner. Were you here when Representative Royce

testified earlier this morning?
Mr. Brown. Yes.
Mr. Sensenbrenner. Did you hear his testimony?
Mr. Brown. Yes.
Mr. Sensenbrenner. Do you think that what Deval Patrick, the

chief of the Civil Rights Division, is doing to the city of FuUerton
is reasonable?
Mr. Brown. I think to point out one aspect of unreasonableness

is not fair, Mr. Sensenbrenner. I don't think it's fair that
Mr. Sensenbrenner. But do you think that what he's doing is

unreasonable?
Mr. Brown. I don't know all the facts of that case. Honestly, I

really don't.

Mr. Sensenbrenner. Well, from what

—

Mr. Brown. Based on what
Mr. Sensenbrenner. From what Mr. Royce testified to the com-

mittee, do you think that Deval Patrick is being unreasonable in

saying that a city that's never had a complaint filed against it has
to have a pool of 44.3 percent minority within 5 years of job appli-

cants or be sued.
Mr. Brown. Well, I'll tell you something, Mr. Sensenbrenner.

There may be some circumstances that I'm not aware of that
makes Mr. Patrick's statement somewhat valid.

Mr. Sensenbrenner. Then why didn't Mr. Patrick give Mr.
Royce the information that was requested by
Mr. Brown. I don't know.
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Mr. Sensenbrenner [continuing]. Him as a Member of Congress
representing the city of Fullerton?
Mr. Brown. I don't know. I don't know the answer to that ques-

tion.

Mr. Sensenbrenner. Well, neither did he and that's why he was
here today.
Mr. Brown. I don't know the answer to that question, but I do

know that we heard one side from Mr. Royce. But there could be
circumstances. You say that no one has filed a complaint. For
many years, we, as African-Americans, have not filed complaints,
and I talk to friends and associates all the time who make com-
plaints as we sip cocktails or sit around joking, but do not file com-
plaints. So that is not a valid reason to accuse or to accept what
Mr.—what he said.

Mr. Sensenbrenner. But, sir, the proposed consent decree that
Mr. Patrick sent to the city of Fullerton said that compensation
had to be paid to people who never applied for a job because they
feared they wouldn't get it. Now, is that the action of a reasonable
person?
Mr. Brown. No. I don't understand that.

Mr. Sensenbrenner. Well, neither does Mr. Royce and neither
do I. That's one of the reasons why people get so turned off at (Gov-

ernment; that when someone who has got enforcement authority
over a very serious issue of the law does a stupid thing like that,

he tries to convince you to clean up your act by punching you in

the nose. That doesn't work any time.

Mr. Brown. I understand, Mr. Sensenbrenner.
Mr. Sensenbrenner. I yield back my time.

Mr. Brown. May I respond to that?
Mr. Canady. Yes, briefly.

Mr. Brown. We have people who complain about a particular

thing that probably happens at the university in regards to person-
nel practices and maybe an employee does something that is not
very smart. But we have not yet attempted to throw out our per-

sonnel practices. We have only decided that we must in some way
correct what has happened and maybe modify that, but we
haven't—no proposal has come forth that we throw out all of our
personnel practices.

Mr. Sensenbrenner. Well, sir, I would submit that there is a
different standard applied to the people that you deal with at the
university and someone who has been appointed by the President
of the United States as the Nation's top civil rights enforcer.

Mr. Brown. Well, there might be, but I'd say he's still human
and that person has a reaction as a human being regardless. And
I do think that you cannot take one instance and use that to justify

the removal of the affirmative action program.
Mr. Canady. Again, I'd just make the point that I don't think

anyone is talking about eliminating all affirmative action efforts. I

don't think that that is what is on the agenda. There may be some,
but I don't think that that's what is going to be on the agenda in

this Congress. We're talking about specific aspects of the program
which are discriminatory in their impact.
Again, we appreciate your taking the time to be with us today.

Your testimony has been very helpful. Thank you very much.
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Mr. Brown. Would we get a chance to see your proposed legisla-

tion, Mr. Canady?
Mr. Canady. Absolutely, yes. We'll be certain to get a copy of it

to you when it's available.

Mr. Brown. Thank you.
Mr. Canady. Thank you. Our next witness today is Arthur

Bierer, who is an undergraduate student at the University of Cali-

fornia at San Diego. Mr. Bierer was denied a scholarship under the
Federal national science scholars program because of his gender.
Thank you for being here today.

STATEMENT OF ARTHUR L. BIERER, STUDENT, UNIVERSITY
OF CALIFORNIA AT SAN DIEGO

Mr. Bierer. Good morning. Thank you very much. Please excuse
my greenness, as this is my first appearance before any committee,
let alone a congressional subcommittee. I don't have the speaking
experience that some of my associates here have had.

I'm a junior at the University of California at San Diego and my
major is computer science. Thank you very much, once again, for

letting me be here.

I was a victim of reverse discrimination when I was a high school
senior and I was denied a national science scholarship—not be-

cause I did not qualify, but because I was a boy. On July 30, 1992,
I was sent a letter congratulating me for being chosen by the Cali-

fornia selection committee for one of two national science program
scholarships in my district.

The letter told me my "work and dedication were commendable,"
that I should take "great satisfaction in knowing" that my accom-
plishments and dedication were noteworthy and that my achieve-

ments were a strong model for other youth in California.

I was told that I was a truly exceptional individual. Unfortu-
nately for me, exceptional or not, I was a boy. On August 5, 1992,
I was sent another letter, saying that although I was one of the top
two winners in my district, the Federal statute dictated that at

least one winner must be female. I later found out that, through
second sources, that it didn't prevent two females from winning.

I later found out in a telephone call after my first one returned
that in my district, I was No. 2 winner and the No. 1 winner was
also a boy. So the law dictated that they must go down to No. 4,

which was a female. And although I had strong math skills, I had
a hard time figuring out the logic in this decision.

The July 30 congratulations letter was a great letter to receive.

I had worked very hard in high school, not looking for recognition
or adulation. I took advanced mathematics and science at UCLA,
taught computer science classes to fellow high school students.
While other high school kids became heroes on the basketball court
or stars on the theatre stage, I spent lots of time in solitude creat-

ing computer models, learning about artificial intelligence, and de-
velopment of scientific experiments.
Winning the national science scholar program scholarship was a

dream come true for me, especially because I had never received
public attention for my love in science.

Learning that I did not win was fine with me, actually. If it

turned out to be another kid who had some scientific achievement
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that was better than mine, I would have been interested in learn-

ing who he or she was, what he or she had developed, how I could

meet him or her. In a world based on merit and performance, los-

ing to a more qualified person would have made sense.

Losing to No. 4, a female, because I'm a boy only makes the

sense in society where artificial standards of achievement are in-

vented and imposed. I had, up until this incident, believed that the

Constitution guaranteed equal rights and equal protection and that

society was moved forward by an individual's merit and achieve-

ment.
Making winners lose and losers win dictates American values,

like hard work, and tarnishes dreams, like becoming the best and
the brightest.

I'd like to add one last point about the deleterious effect of re-

verse discrimination. The Government will lose the best people.

Growing up, I had wanted to bring my scientific skills into Govern-
ment research. I had often thought of creating models for the CIA's

computers or developing technology for nuclear submarines, which
I was quite fond of as a boy.

The Navy had much to do with my decision to attend college here

in San Diego. A component of the national science scholarship pro-

gram was a Government scientific research internship. Since I was
denied this scholarship, but wanted a research opportunity, I ap-

plied and was accepted to Microsoft for four times for paid intern-

ships. Bringing my scientific expertise and computer background
into (Government seems remote.
My ideal about working for the Government has drifted away, in

large part because of this incident.

I thank the committee for its time and consideration. I hope that

the system now which does not reward he who works hardest and
wins changes to something more in sync with the Constitution as

I thought it was written. It is time to return the American spirit

to the U.S. Constitution.
Thank you.
[Applause.]
[The prepared statement of Mr. Bierer follows:]
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Prepared Statement of Arthur L. Bierer, Student,
University of California at San Diego

Good morning. Hy name is Arthur Bierer. I am a Junior at
University of California at San Diego where my major is computer
science. I am glad to be here today.

I was a victim of reverse discrimination when I was a high
school senior and was denied a national science scholarship not
because I did not qualify — but because I was a boy.

On July 30, 1992 I was sent a letter "congratulating" me for
being chosen by the California Selection Committee for one of two
National Science Scholars Progreua scholeurships in my district.
The letter told me my "work end d€«lication was commendJible" ; that
I should "taX«i gc^tMiL iiatiblavLiun In }uiowing" that my
"accomplishments and dedication were noteworthy" and that my
"achievements were a strong role model for other youth in
California." I was told that I was "a truly exceptional
individual ."

Unfortunately, for me, exceptional or not, I was a boy.

On August 5, 1992, I was sent another letter saying that
although I was one of the top two winners in my district the
federal statute dictated that at least one winner be female. 1
later found out in a telephone call (after many first went
unretumed) that in my district I was the Hiimber Two winner, and
the Number One winner was also a boy. so, the law dictated that
they go down to the Number 4 person, who was a girl, and laake her
Number 2. Although I had strong math skills, I had a hard time
figuring out the logic in this calculation.

The July 30 "congratulations" letter was a great letter to
receive. I had worked very hard in high school — not looking for
recognition or adulation. I took advanced mathematics and science
classes at UCLA and taught computer science classes to fellow high
school students. While other kids became heroes oh the basketball
court or stars on the theater stage, I spent lots of time in
solitude creating computer models, learning about artificial
intelligence emd developing scientific experiments. Winning the
National science Scholars Progriun scholarship was a dream come
true for me — especially because I had never received public
attention for my love of science.

Learning that I did not win would have been o.k. if it turned
out emother kid had some scientific achievement that was better
than mine. I would have been interested in learning who he or she
was; what he or she had developed; how I could meet him or her.
In a world based on merit and performance, losing to a more
qualified person would have made sense. Losing to Number 4, a
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girl, because I am a boy only makes sense in a society where
artificial standards of achievement aro invented and imposed.

I had, up until this incident, believed that the Constitution
guaranteed equal rights and equal protection — and that society
was moved forward by individuals' merit and achievements. Making
winners lose and losers win dilutes American values, like hard
work, and tarnishes dreams, like becoming the best and the
brightest.

I would like to add one last point about the deleterious
effect of reverse discrimination. The government will lose the
best people. Growing up I had wanted to br'Jna my sciantific and
analytical skills into government research. I often thought of
creating models for the CIA's computers or developing technology
for nuclear submarines. The Navy had much to do with my decision
to attend college in San Diego. A component of the National
Science Scholeurs Program scholarship was a government scientific
research internship. Since I was denied the scholarship but
wanted a research opportunity, I applied and was accepted to an
internship program at Microsoft. I have since returned to
Microsoft four times for paid internships. Bringing my scientific
expertise and computer background to the government eeens remote.
My ideal about working for the government has drifted away — in
largest part because of this incident.

I thank the Committee for its time and consideration. I hope
that the system now — whinh doos not reward he who worko hardoot
and wins changes to something luurts in »ync witn tbe
ConstitutipHr as I tHought it was written. Tt is time to return
the American spirit to the United states Constitution.
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CALIFORNIA DePARTMENT OF EDUCATION Bm Honig

721 Ctpltol Mall; P.O. Box 94427S Stale Superintendent

Sacramento, CA 94244-2720 ol Public Inalructhn

July 30. 1992

Anl|urL.Bierer

706lNoith FoothUi Road
Bev^riyHiUs.CA 90210

DearAithun

Congratulations! You have been chosen by the California Selection Committee for one of the two
Natibnal Science Scholan Program (NSSP) scholanhlps In your congtessipnal district

Although many students were cicariy qualifled and deserving, only two students per congressional

district could be selected. The President of the United States, In consultation with the Secreuiry of

Education and the Director of the National Science Fbundntiont will award the scholarships based

on tBe ranking determined by the Selection Committee.

The President is expected to announce the scholarship recipients after mid-August, and an

acceptance form will be sent within 4-6 weelis. The Secretary will subsequently disburse the

ichoUrshIp funds on behalf of the NSSP to the school you have selected loiattend.

As you know, the NSSP selection process is based on written applications, transcripts, and

recommendations without the benefit of first-hand observations of each student, so all applicants

are best described u representatives of the best science, mathematics, and Engineering students In

CalUnnla.

Yout hard work and dedication are commendable. You should take gieat Satisfaction in knowing
that your accomplishments and dedication are noteworthy. Your achieve^nts are a strong role

model for other youth of California. We urge you to continue your hafd work and strive for

(ucc<sr. you are truly an exceptional individual.

Best regards.

Bill Honig

'LpU'i^
Sally Mentw; Deputy Superintendent

Cutrlbulum and Instructional Leadership Branch

(916)657-3043

BH:jtli
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CMJfOnNIA DEPMrmm of education UUHonlg
781 Capitol Mall! PO- Box 944872 sft» SuporUtlwitwl

Saenmenle, CA 04e44-greo of PubKo ln$tnieilon

AufUflS,1992

Arthur L, Bieter

706RotthFoothlURoad
BevMy Hills. CA 90210

DealAithur.

Last'week I tent you a letter infotming you that you had beea chosen bv the Califontia Selection

Cootmluce for one of the two National Science Sohotart Ptognun (NSS|>) scholarships in your
con9«s$ional district. The Pre^d<int it expected to announce the tcholartUp redpieau after mld-
Augasi, and an acceptance form will be sent within 4^ weeks.

Unfdctunately. we sent the letter under die assumpdon that the President would select our top two
appUcanis in each congressional district, and this wu a serious mistake. In the fint place, we
cannot speak for the Picsident. and second, we understand that according Mi statute his ohotoes will

include at least one firaiale applicant Croni each conEtessioaal district It is likely that you will be a

lunner-up 10 the winners in your district Hut meant that you ouy be chosfn to cocnpleie the term

of th# scDolarship (four or five years) should one of die winners beoomd iseligible or drop out of

the ptognun.

We r^Hze the disappointment dils is causing you and deeply tenet our error. Ifyou wish to »eak
with Someone in our office regaiding this nutteri you toay call Thomas Sochse, Manager or the

Science and Environmental Education Unit, at (916) 6S7>4863. You may write to me at dte abov«

addrcKs.

Wldtklncere regrets.

Bally pernor. Deputy Superintendent

Curnqulum and Instrucdonai Leadership Branch
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Mr. Canady. Thank you very much. We very much appreciate
hearing of your experience. I regret that you have gone through
this experience, because I think you have suffered an injustice. I

don't think there's any other way to describe that, and I think you
have presented a perfect example of what is wrong with the exist-

ing system and that's the sort of thing that we want to correct, to

make certain that Americans are not discriminated against because
of their race or gender.
We appreciate your taking the time to come here today and give

us your testimony. Mr. Sensenbrenner.
Mr. Sensenbrenner. I don't have any questions. Thank you for

coming.
Mr. BlERER. Mr. Chairman, I don't want to appear as an angry

white male, as I seem to appear. In fact, I just hope that the sys-

tem in the future will be corrected. I don't need any reparation or
anything.
Mr. Canady. I understand that. And I think there's been a lot

of talk about angry white males that, quite frankly, is unjustified

and I think that is a concept which is being used to potentially de-

monize people who simply have a view about what is right and
what is just and what is the American way. I don't view you as an
angry white male. I view you as someone who has had an experi-

ence which is very relevant to our considerations here today and
thank you for taking the time to come.
Mr. BlERER. Thank you very much, Mr. Chairman.
Mr. Canady. Our next witness will be Mr. Joe Martinez, who is

president of Martinez, Cutri & McArdle, an architectural firm lo-

cated here in San Diego. Mr. Martinez.

STATEMENT OF JOSEPH MARTINEZ, ARCHITECT, MARTINEZ,
CUTRI & McARDLE

Mr. Martinez. Thank you, Mr. Chairman. Good morning, mem-
bers of the House Judiciary Committee. I would like to take this

opportunity to share with you over 30 years of affirmative action

opportunity in a case study method and using my personal experi-

ence as a Mexican-American businessman, university instructor,

undergraduate and graduate student.
The scope of my presentation will focus on three topics. The first

is the University of California. The second is the sail to victory del-

egation for the 1996 Republican National Convention. The third is

the private sector. In order to appreciate my testimony, I'd like to

provide a little background information. In 1966, I entered the Uni-
versity of California at San Diego. As a 17-year-old freshman, I was
recruited to the university under the equal opportunity program.
While at UCSD, I participated in a number of student activities,

including the cofounding of M.E.C.H.A., which is a Hispanic stu-

dent organization, the cofounding of Third College, which is now
Thurgood Marshall College, and the development of that college's

master plan, as well as serving on other EOP student recruitment
committees and other activities of UCSD.
With a double major in visual arts and mathematics, I graduated

from UCSD in 1971 and traveled to Harvard University, obtaining
my master's in architecture in 1975. Clearly, this 10-year journey
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has provided many rewards for me, as you will see in the attached
biography.

This could not, however, have happened without two UCSD pro-

fessors wondering why, in 1964 and 1965, as to the lack of enroll-

ment of undergraduate students who were either of Asian-Amer-
ican, African-i^erican, or Mexican-American descent. These two
professors, in 1966, went out and created an affirmative oppor-
tunity.

So in this first case studies method, I'd like to focus on the Uni-
versity of California at San Diego. The university certainly is a
very prestigious institution of higher learning. Likewise, it has
been readily acknowledged by the administration that its enroll-

ment of students, recruitment and promotion of faculty, recruit-

ment and promotion of administrative personnel, as it relates to

ethnic minorities is still less than satisfactory.

These points have been discussed ad infinitum. However, I would
like to pursue another area, an area which has received very little

attention, and that is professional services; as an example, archi-

tecture and engineering.
In 1991 and 1992, the total business dollars expended at UCSD

was over $264 million. White male-owned business accounted for

86.3 percent, and that's over $228 million. White-owned women
firms, 6.8 percent. Minority male owned firms, 6.2 percent, and mi-
nority women, .7 percent.

I should mention that within the city of San Diego and the Coun-
ty of San Diego, there is a diversity of 20 percent Hispanic, 9 per-

cent African-American, and 11 percent Asian. That's nearly 40 per-

cent.

In fiscal year 1993-94, UCSD awarded over $10 million in design

professional service fees. How many of these projects were awarded
to prime minority firms? None. For the past 10 years, my firm has
tried to obtain projects for the university and we have yet to suc-

ceed.

In California, there is presently discussion surrounding the re-

peal of assembly bill 1933, which requires State agencies to have
statewide participation targets, a minimum of 15 percent for DBE's
and 5 percent for WBE's. Given the previously cited statistics,

clearly this assembly bill is working for white male owned busi-

nesses.
Sail to Victory. I was part of a team, a delegation from the city

of San Diego which made the presentation to the site selection com-
mittee of the Republican National Convention to host that conven-
tion here in San Diego. I want to call to your attention a very inter-

esting phenomena which occurred in that presentation.

The composition of the delegation reflected the cultural diversity

of the San Diego community. That is to say half of the team con-

sisted of the director of the convention center, fire captain, the vir-

tual reality computer programmer, who happened to be African-

American, the telecommunications specialist, the assistant fire cap-

tain, who happened to be female, the telephone specialist, who hap-
pened to be an Asian-American, and the executive architect, who
happened to be a Mexican-American.

All of these professionals, which so dearly impressed the site se-

lection committee, most likely started college in the 1960's and in
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some form or fashion, within successive years, they significantly

enhanced their talent to be the best.

My point, and much to the contrary of those who say that affirm-

ative action has completely failed, given the opportunity to be
trained and, in turn, opportunities for advancement and promotion
and the like based solely on the merit may one day be a reality.

However, given the present statistics for ethnic minorities in the
United States and a long distance yet to travel for equality, race
still needs to be one, but not the only factor under consideration.

The private sector. With all the skills and know-how that I've ac-

quired over the past years, I must tell you that the good old boy
network is alive and well. There are many projects in my 20 years
of experience that have been awarded to others and I did not want
to list them out of fear of being depressed all over again.

Believe me when I say that it will be well into the next millen-

nium before the private sector reflects the composition of society.

Thus, the only possible salvation for a harmonious multicultural

society rests with the public sector.

Thank you very much for this opportunity, Mr. Chairman.
[The prepared statement of Mr. Martinez follows:]
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Prepared Statement of Joseph Martinez, Architect,

Martinez, Cutri & McArdle

Honorable Members of the House Judiciary Committee:

I would like to take this opportunity to share with you over 30 years of

affirmative opportunity. In a case study method, and using my personal

experience as a Mexican-American businessman, university instruction,

and undergraduate and graduate student, the scope of my presentation

will focus on three topics. They are: (1) The University of California, (2)

Sail to Victory: 1996 Republican National Convention, and (3) the

Private Sector.

In order to appreciate my testimony, I would like to provide a little

background. In 1966, I entered the University of California at San

Diego (UCSD). As a seventeen year old freshman I was recruited to the

University under the Equal Opportunity Program (EOP). While at

UCSD, I participated in a number of student activities, including: the co-

founding of Mecha (a Hispanic students organization), the co-founding
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of Third College (now called Thurgood Marshall College) and the

development of the college's master plan, as well as, serving on the EOP

student recruitment committee and other related activities. With a

double major in Visual Arts and Mathematics, I graduated from UCSD
(1971) and traveled to Harvard University, obtaining by Master of

Architecture degree in 1975. Clearly, this ten year journey has provided

me many rewards as the attached biography will attest. This could not

have happened without two UCSD professors wondering why there

were not any undergraduate students of Asian, African-American or

Mexican-American decent enrolled at the university in 1964 and 1965.

These two professors - in 1966 ~ went out and created an "affirmative

opportunity".

The University of California, San Diego

The University is certainly a very prestigious institution of higher

learning.

Likewise, it has been readily acknowledge by the administration that its

enrollments of students, recruitment and promotion of faculty, and,

recruitment and promotion of administrative personnel as it relates to

ethnic minorities is still less than satisfactory. These areas have been

discuss ad infinitum. However, an area which receives httle attention is

professional services, such as, architecture and engineering.

In 1991-92, the total business dollars expended by UCSD was

$264,813,279. White male-owned businesses accounted for 86.3%

($228,522,400); white women-owned , 6.8%; minority male-owned,

6.2%; and, minority women-owned, 0.7%. I should mention that San

Diego County is comprised of 20% Hispanic-Americans, 10% African-

Americans, and 9% Asian-Americans.

In FY 1993-94, UCSD awarded $10,022,694 in design professional

service fees. How many projects of any significance were awarded to

prime minority firms? None. For the past ten years my firm has tried to

obtain projects from the University~we have yet to succeed.
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In California, there is presently discussions surrounding the repeal of AB
1933 which requires state agencies to have statewide participation

targets of a minimum of 15% for DBE and 5% for WBE. Given the

previously cited statistics, clearly AB 1933 is working for White-male

owned businesses.

Sail to Victory

I was a member of the San Diego delegation which made the

presentation to the Site Selection Committee of the Republican

National Committee to host their Convention. As you know, this event

will take place in San Diego.

I want to call to your attention to an interesting phenomena. The

composition of the delegation nearly reflected the cultural diversity of

the San Diego Community. That is to say, half of the team consisted of:

the director of the San Diego Convention Center, the Fire Captain, and

the Virtual ReaUty Computer Programmer who happened to be African-

American, the tele-communication specialist and the assistant Fire

Captain who happened to be female, the telephone specialist who
happened to be Asian-American, and, the Executive Architect who
happened to be Mexican-American. All of these professionals, which so

impressed the Site Selection Committee, most likely started college in

the 1960's. And, in some form or fashion, within the succeeding years,

they significantly enhanced their talents to be the best!

My point, and much to the contrary of those that say Affirmative Action

has completely failed, given the opportunity to obtain equitable training,

then, in turn, opportunities for advancement, promotion and the like

based solely on merit may one day be a reality. However, given the

present statistics for ethnic nninorities in the United States, and the long

distance yet to traveled for equality, race still needs to be one—but not

the only— factor under consideration.



271

The Private Sector

With all the skills and know-how I've acquired over the past years, I

must tell you that " the good old boy network is alive and well". The are

so many projects in my twenty years of experience which have been
awarded to others, that I did not want to list them out of fear of being

depressed all-over-again.

Believe me when I say, it will be well into the next millennium before the

private sector reflects the composition of society. Thus, the only possible

salvation for a harmonious multi-cultural society rests with the Public

Sector.

Thank you very much for this opportunity; I would be pleased to answer
any questions you may have.
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Mr. Canady. Thank you very much, Mr. Martinez. I don't have
any questions. Mr. Sensenbrenner.
Mr. Sensenbrenner. No questions. Thank you for coming.
Mr. Canady. Mr. Flanagan.
Mr. Flanagan. I have just one question. Concerning your last

comment about the good old boy network that's alive and well, I

come from the land of the good old boy network in Chicago, IL. And
I would ask you just one question about that, and having seen
many contracts offered to people who are friends or neighbors or

business associates or whatnot.
Your reference to the good old boy network, is that racially moti-

vated good old boy network? I'm only going to give this contract to

whites because I'm white or I'm only going to give it to men be-

cause I'm men or I'm only going to give it to Hispanics because I'm
Hispanic.
Mr. Martinez. The good old boy network, as I use it in my pres-

entation, refers to those underlying relationships that automati-
cally and necessarily progress, continue to maintain the status quo.

So it's the friends that went to the elementary school, that went
prepping at a private high school, then went to college and then be-

came part of a fraternity, who are now business associates, who
now play golf together and wanting to do deals together. That is

a natural way of doing business in the private sector and to pene-
trate that—to penetrate that and looking in a more holistic man-
ner, it is very difficult certainly to try that first attempt in the pri-

vate sector, so, therefore, the public sector can provide that frame-
work—that is to say through Government—and, in turn, enhance
the prospects so that we will have a harmonious multicultural soci-

ety.

Mr. Flanagan. I would say I'm the first one to stand up and say
that the open bidding and giving to the best qualified, most quali-

fied, whatever race, creed, color, sex, whatever else is, is the best

of all possible worlds.
But my question about affirmative action and the subject of these

hearings today is although the old boy network tends to benefit the
friends of those who are currently in power in the public sector, is

it race-based? Is it racially discriminatory purposefully?
And consequently, we passed law, apart from Shackman, that

will try and control that sort of environment, but can we pass law
to say to address a problem that's not racially discriminatory, and
I don't believe the old boy network is racially discriminatory in the

context you're talking about it. I think it just results that way, and
this is a bad thing and you get no argument from me about that.

But can we legislate that out of existence, trying to address a
problem of race-based discrimination when the discrimination is

not purposefully race-based, but happens to work out that way.
Should we not approach that problem differently with maybe
stronger Shackman or more open bidding laws or actually take the

process down from the lack of preferences, whether they be per-

sonal acquaintances or whether they be because of a particular sta-

tus of a bidder, and actually open it up completely? Is that not the
solution to the old boy network in the context you're talking about
as opposed to declaring new preferences, so that my personal



273

friends, if I were in a contract-giving situation, would not be bene-
fited?

Mr. Martinez. The best solution was presented earlier by the
provost from the University of San Diego. She had indicated that
in a time frame, that it is not correct to provide those certain goals
or quotas, but in an expanded context, over many generations, and
that's what I showed with my example here, over many genera-
tions, those entry-level positions and intermediate positions, as
time goes by, the next three or four generations, you will then have
those individuals in those senior positions that can compete one-on-
one without any race-based criteria, gender-based criteria, can com-
pete one-on-one.
One easy example to see is that in my family, all of my family,

before my birth, no one ever went to college. In my immediate fam-
ily, my two sons, one of them received his B.A. in economics with
honors from Harvard and now is in the Harvard Law School, sec-

ond year. My other son is at the university studying banking and
finance.

That was an opportunity that was then passed on to one genera-
tion, which, in turn, will be passed on to the next generation and
the following generations, and maybe sometime in the second por-

tion of the millennium, we won't be talking on this type of matter
or subject.

Mr. Flanagan. And my question to you is—and I'm glad that
you recognize that preferential, whether it be bidding or hiring or
whatever form it may take, does have a finite life. And I think a
lot of what these hearings have to do is not to say that it's never
worked, but that it has worked but its time has come. We've got
problems from the way it's being enforced now to the way it's been
perversed in very specific examples of gross inequity.

And my question to you still stands. If we're worried about the
old boy network and we are worried about preferential hiring, we're
worried about preferential bidding based upon personal acquaint-
ance, is the way to approach that problem to say that we have to

have ethnically diverse bidding and ethnically diverse hiring or
gender diverse bidding and gender diverse hiring, however it may
be? Are we not trying to apply the wrong solution to the wrong
problem? Having identified the problem, do we not need a different

solution, not this solution?
Mr. Martinez. I don't know if there is a different solution which

would make
Mr. Flanagan. Shackman tried. Do we not need stronger laws

in that vein as opposed to simply saying, well, we can combat the
old boy network, we can say you can't hire your friends, you cannot
hire your acquaintances, who, coincidentally, happen to be eth-

nically similar to you, perhaps gender similar to you, rather than
to combat that problem by saying, well, we're going to attack the
symptom of the friends and that is that they are white males, let's

say, and we're going to have African-Americans and Hispanics and
women. Can we just stand up and say you can't hire your friends
and have stronger Shackman laws?

Is that not the correct solution to a well identified problem as op-
posed to saying let's take a symptom of this problem and attack
that and hope for the best?
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Mr. Martinez. Part of the difficulty in this entire debate is the
understanding of terms and the manner in which each is appHed,
and, again, referring to a case studies method. I Hke Professor
Brown's comments relative to slavery and to gender discrimination.

There has to be a manner of intervention. There has to be a man-
ner of looking at a holistic approach to a very complex situation.

I draw an example to an elementary school that I'm designing
here in San Diego where 98.3 percent of the enrollment is His-
panic. Probably 75 percent of the students are bilingual, bicultural.

In the development, and yet to happen, of the faculty and the prin-

cipals and the administration, the school district is going to estab-

lish a certain criteria, whatever that might be and yet to be devel-

oped, of the impacts on—I don't want to say impacts—what the
composition of that educational facility will be to enhance the qual-

ity of education for this neighborhood and, in turn, for society in

the 21st century.

It's not a singular issue, it's not a singular manner. There is not
a singular framework. The issue is dynamic and, again, as the pro-

vost had indicated earlier, you cannot put it in isolation. It's some-
thing that is evolving over time. It is fluid.

Mr. Flanagan. I have not got a response to my question, but I'll

yield back. Thank you, Mr. Martinez.
Mr. Canady. Thank you, Mr. Martinez. We appreciate your tak-

ing the time to testify here today.
Our final witness today is Ezola Foster, who has been a teacher

in the Los Angeles unified school district for over 30 years. She is

president of Americans for Family Values. Ms. Foster, we very
much appreciate your taking the time to testify today.

STATEMENT OF EZOLA FOSTER, PRESIDENT, AMERICANS FOR
FAMILY VALUES

Ms. Foster. Thank you very much for having this angry black

woman here today. I appreciate it. As Americans for Family Values
president, I thank you for the opportunity to testify before you on
group preferences and the law as it pertains to the education of our
youth.
We take group preferences to mean legally required treatment of

people according to their group status, with a person being either

in the majority or a minority.

Certainly, born black, raised poor, educated disadvantaged,
worked in Watts, living in south central Los Angeles for 29 years,

I believe I have about as much authority as anyone else who pro-

fesses to speak for the black minority in America.
For more than 30 years, I've served in classroom teaching and

administrative capacities in the Los Angeles unified school district,

the second largest school district in America.
Beginning in 1963, my first 20 years were spent at David Jordan

High School in the Watts community. This school, then a black
school, has rich history. It was this school via the NAACP's 1963
Crawford case that brought school busing to the city of Los Ange-
les.

It was this school that was used as the blueprint for special pro-

grams, for special students, at special schools. Elementary Second-
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ary Education Act, ESEA, and this is what we call preferences in

education, throughout America, following in the 1965 Watts riots.

Beginning in 1985, and since I have been a classroom teacher at

Bell High School, the school's enrollment has been majority His-

panic. Hispanic here means the all-inclusive definition for Cubans,
El Salvadorans, Guatemalans, Mexicans, and Nicaraguans. Cur-
rently the school is over 98 percent Hispanic. In 1960, I received

a bachelor of science in business education from Texas Southern
University, formerly known as Texas State College for Negroes, in

Houston, TX. In 1973, I received my master of science in school

management from Pepperdine University, Malibu, CA. In between
these years, I studied at UCLA.

I say all this to say that when it comes to talking about the ef-

fects of preferential laws on America's public school children, cer-

tainly my training and my experiences give me as much credentials

as anyone who professes to speak with authority for minority stu-

dents. Again, I thank you for the opportunity to do so.

We recognize and applaud the efforts of Congress to answer to

the needs of the minority students. We therefore wish to offer two
suggestions on how best to do so, while, at the same time, answer-
ing to the needs of majority students, as well.

First, we would ask Congress to eliminate the ESEA, the pref-

erential treatment of K through 12 students. Categorizing children

into special groups calls for unhealthy competition between stu-

dents and it negatively impacts their learning environment.
Special in the sense of qualifying for preferential treatment sin-

gles out minority children as being poor, impoverished, disadvan-
taged, ghetto, barrio, urban, at risk, welfare students. I ask you to

think for a moment of your high school days, of being teased. How
many of us were not?
Imagine having to wear labels because of where you live. You be-

come inner city, you become an urban ghetto person, or how much
money your parents make. All the kids realize you're economically
depressed. Or just maybe you might be prone to violence. You are
the kid that's called at risk. Children, by nature, have a tendency
to tease each other. -^-

The vast majority of our children are good natured about it. It's

all part of growing pains, the same way we all had to grow up with
it. It is very difficult to be good natured, however, when cause for

the tease is inflicted by one's own Government. Despite all the ef-

forts of the education establishment, self-esteem classes, self-es-

teem meetings, self-esteem seminars for minority students, unless
we remove the scarlet letter or what the students see as their

dumb label disguised in political terms, self-esteem will continue to

be hard to come by.

The Elementary and Secondary Education Act accords minority
children preferential treatment by awarding more taxpayer dollars

for their education than is given to majority children. By 1989, mi-
nority students were receiving $5.4 billion more per year than the
majority students for their education. And excuse me for not being
up to date on my information, but I believe right now it's $7.2 bil-

lion and, of course, you would know better than I.

The prime objective of the Elementary and Secondary Education
Act was to bring the reading levels of minority students up to the
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reading levels of majority students. Now, this, again, was in the
1960's.

Well, here we are some three decades later, additional funding
later, special programs later, and the most recent assessment of
reading skills which came out only last month, called the Nation's
Report Card, shows that the reading levels for both the majority
and the minority students leave much to be desired. And I have
given to you an exhibit on that and just what it says.

Government enforced preferential treatment has also bred an
unhealthy and dangerous environment at schools where cultural
celebrations are in fierce competition. Dissing, which is disrespect-
ing one's culture, is one of the main reasons, second to gangster-
ism, for violence on our public school campuses, particularly in

what is called minority communities.
I have given to you five exhibits showing 1990, 1991, 1992, 1993,

and even as recently as a few months ago, in fact, as of yesterday,
though it has not been reported, that there is fighting among our
children on our public school campuses simply because they each
have a culture that has to be recognized.

It is incumbent on an American Congress to recognize the duty
and need for teachers to teach American culture in our American
public schools. Both Audie Murphy and Jesse Owens were Amer-
ican heroes, not an Anglo role model for majority students, not a
Negro role model for minority children. Both men were role models
for all of America's children.

While an attempt to recognize each and every culture of children
attending American public schools may be a noble gesture, it re-

enforces inferior feelings among minority students and introduces
second class status to majority students. Various media interviews
with black gang members always get the same answer to the ques-
tion why do you belong to a gang, what made you become a gang
member. No matter the gang or its degree of violence, the answer
is, I wanted to belong.

When it comes to belonging, the black minority student is at a
loss as to his culture. There are American public schools teaching
the black minority student that his is an African culture, but such
cannot be defined. Africa is a continent with many countries, each
with its own culture. Yet, the black student is not familiar with
which country the culture he is learning is associated or, indeed,
if such a culture actually exists.

What we've done is, we've allowed a lot of people to come into

our public schools and give opinions to our children as though they
are facts, but this is what preferential treatment has led to. Given
the proximity of Mexico to California, it's only natural that in the
Hispanic schools, the largest number of students enrolled is Mexi-
can. Despite each country identified as Hispanic having its own
culture, it is the Mexican culture that is celebrated in Hispanic
schools.

At these schools, again, I have provided for you evidence showing
that even among the Hispanic cultures, where there may be less

than 1 percent white and 1 percent black or any other group rep-

resented, there are still problems with each trying to recognize its

own culture.
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Very quickly, the second one we're asking you to eliminate would
be Government-funded scholarships. We feel that it is the respon-

sibility of the American taxpayers and it is the right of our children

to receive a quality public education from kindergarten through
grade 12. Transforming our public schools from socialist training

camps to academic learning centers would go a long way to provid-

ing our society with an alert, law-abiding, civic-minded, productive

citizenry with or without a college education.

We realize that a college education is a great advantage to have,

but it is not the responsibility of the taxpayers to do this. Our re-

sponsibility is to provide a quality education for our children. And
I think that if we stick to that, we will have a society that's much
better off and much less involved in the divisiveness that we are

now receiving.

Learning is not easy, but it sure is worth it, and causing our chil-

dren to believe otherwise should not be a function financed by the

American people. Our proposals may seem harsh, but now more
than ever our children need your tough love.

Thank you very much for having me today.

[The prepared statement of Ms. Foster follows:]
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Prepared Statement of Ezola Foster, President,
Americans for Family Values

As Americans for Family Values President, I "thank you" for the opportunity to testify

before you on "Group Preferences and The Law" as it pertains to the education of our youth.

We take "Group Preferences And The Law" to mean legally required treatment of people

according to their "group" status, with a person being either in the "majority" or a "minority."

Certainly, bom black, raised poor, educated disadvantaged, worked in Watts, lived in

South Central Los Angeles 29 years ofmy adult live, I qualify to speak with as much authority as

anyone who professes to speak for America's black "minority."

For more than 30 years, I have served in classroom teaching and administrative capacities

in the Los Angeles Unified School District (the second largest school district in America).

Beginning in 1963, my first 20 years were spent at David Starr Jordan High School in the

Watts community. This school (then a "black school") has rich history. It was this school (via the

NAACP '63 Crawford Case) that brought "school busing" to the city of Los Angeles.

It was this school that was used as the blueprint for "special programs" for "special

students" at "special schools" - Elementary and Secondary Education Act (ESEA) - throughout

America, following the 1965 Watts Riots.

Beginning in 1985, and since, I have been a classroom teacher at Bell High School. The

school's enrollment has been majority Hispanic (all-inclusive identification for Cubans, El

Salvadorans, Guatemalans, Mexicans, and Nicaraguans). Currently, the school is over 98%

Hispanic.

In 1960, I received a Bachelor of Science in Business Education fi-om Texas Southern

University (the former Texas State College for Negroes), Houston, Texas.
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In 1973, 1 received my Master of Science in School Management from Pepperdine

University, Malibu, California. In between these years, I studied at UCLA.

When it comes to the effects of "preferential" laws on America's public school children;

certainly, my training and my experiences give me as much credentials as anyone who professes

to speak with authority for "minority" students.

Again, I "thank you" for the opportunity to do so.

We recognize and applaud the efforts of Congress to "answer to the needs" of the

"minority" students. We wish to offer some suggestions on how best to do so; while at the same

time answering to the needs of "majority" students as well.

I. ELIMINATE ESEA'S "PREFERENTIAL" TREATMENT OF K-12 STUDENTS:

Categorizing children into "special" groups causes for unhealthy competition between

students and negatively impacts their learning environment.

Special, in the sense of qualifying for "preferential" treatment, singles out "minority"

children as being "poor," "impoverished," "disadvantaged," "ghetto," "barrio," "urban," "at-risk,"

"welfare" students.

Think, for a moment, of your school days, of being teased. How many of us were not?

Imagine having.Io wear labels because of where you lived ~ "inner city-urban ghetto," or how

much money your parents made ~ "economically depressed," or just maybe you might be prone

to violence ~ "at-risk."

Children, by nature, have a tendency to tease each other. The vast majority of our

children are good-natured about it (all part of "growing pains"). It is very difficult to be good-

natured, however, when cause for the teasing is inflicted by one's own government.

Despite all the efforts of the Education Establishment's "self-esteem" classes, meetings

and seminars for "minority" students, unless we remove the "Scarlet Letter" (or what the students

see as their "dumb" label disguised in political terms), "self-esteem" will continue to be hard to

come by.

ESEA accords "minority" children "preferential" treatment by awarding more taxpayers

dollars for their education than given to "majority" children. By 1989, "minority" students were

receiving $5.4 billion more per year than the "majority" students.

The prime objective ofESEA was to bring reading levels of the "minority" students up to

that of the "majority" students. Some three decades, additional funding, and special programs

later, the most recent assessment of reading skills show reading levels for both the "majority" and

the "minority" students leave much to be desired (EXHIBIT 1).



280

Government enforced "preferential" treatment has also bred an unhealthy and dangerous

environment at schools where "cultural" celebrations are in fierce competition. "Dissing"

(disrespecting) one's "culture" is one of the main reasons (second to gangsterism) for violence on

our public school campuses (EXHIBITS 2-6).

It is incumbent on an American Congress to recognize the duty and need for teachers to

teach American culture in our American public schools. Both Audie Murphy and Jesse Owens
were American heroes; not an Anglo role model for "majority" children, not a Negro role model

for "minority" children. Both men were role models for all America's children.

While an attempt to recognize each and every culture of children attending American

public schools may be a noble gesture, it reinforces inferior feelings among "minority" students

and introduces second-class status to "majority" students.

Various media interviews with black gang members always get the same answer to the

question, "Why did you become a gang member?" No matter the gang or its degree of violence,

the answer is, "I wanted to belong."

When it comes to "belonging," the black "minority" student is at a loss as to his "culture."

There are American public schools teaching the black "minority" student that his is an African

culture, but such cannot be defmed. Africa is a continent with many countries each with its own
culture. The black student is not familiar with which country the culture he is learning is

associated (or, indeed, if such a culture actually exists).

Given the proximity ofMexico to California, it is only natiual that in the "Hispanic"

schools, the largest number of students enrolled is Mexican. Despite each country identified as

Hispanic having its own culture, it is the Mexican culture that is celebrated in Hispanic schools.

"Banda" (Mexican) music being played at lunch on a Hispanic school campus (EXHIBIT

7) not only caused a "culture" clash between Mexicans and other Hispanics but it also played out

to be a "culture" war between citizen ("majority" and "minority") students against non-citizen

students.

Following this student's expression of his First Amendment right to freedom of speech,

he was threatened, chased, beaten and then told by the school's administration not to return to the

school. This student (an American citizen) had committed the political sin of "dissing" the

culture of a foreign national.

II. ELIMINATE "RACE-BASED" GOVERNMENT FUNDED SCHOLARSHIPS

According to a recent Los Angeles Times article (EXHIBIT 8), '"Race-targeted

scholarships'. . . are found at two-thirds of the nation's colleges and universities. . . based on . .

.

race or ethnic heritage. ..."

Responsibility of the American taxpayer and the right of children are represented in a
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"quality" public school education from Kindergarten through grade 12 (ages 6 to 18).

Transforming our public schools from "socialist training camps" to "academic learning

centers" would go a long way to providing our society with an alert, law-abiding, civic-mind^
productive citizenry with or without a college education.

The greatest advantage of a college education (arguably) is greater income, a feat

obtained by many who only completed high school as their formal education.

"Learning is not easy, but it sure is worth it." Causing our children to believe otherwise,

should not be a function financed by the American people.

These proposals may seem harsh, but now more than ever, our children need "tough

love."
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ReacUngSki

Lagging in Si

and AcrossU
By RICHARD LEE CX>LVIN
TIMES EDUCATION WRITER

A new federal assessment' of

reading skills released Thursday
contained a hefty dose of bad news
for the sute and the nation, show-
ing that two- thirds of American

high school seniors do not read

well enough to handle challenging

tasks and that California's fourth-

graders rank last— tied with Loui-

siana—compared to their peer^ in

other states.

The so-called Nation's Report

Card tested students in three grades

in 39 states and found that only a

quarter of the fourth -graders, M%
of the eighth -graders and slightly

more than a third of the seniors

nationally were proficient In read-

ing, meaning they are able to com-
petently handle challenging texts.

Only a handful of students—be-
tween 2% and 5% depending on
the grade—were reading at ad-

vanced levels, according to the

National Assessment of Education-

al Progress, which tested 130,000

students across the nation last year

to measure how well public and
private schools are teaching a wide

range of reading skills.

Nationwide, more than half the

students at every grade-level test-

ed were reading at only a bafic

level or below.

In California, nearly 60% of the

fQurth-gradcrs— the grade at

which experts say students should
have learned to read and must use

reading to learn other subjects—

\yerc found to have less than even
tiasic skills, preventing them from
gaining even a superficial under-
standing of most texts.

U.S. Secretary of Education
Richard W. Riley said he w«s
"disappointed by the lack of Im-
provement" in the national scores,

which showed little change from
1992 among fourth- and eighth

-

graders and dropped several points

among high school seniors.

"These . . . findings indicate we
have a long way to go to equip our
students with the toots they will

i)ccd for success in the next centu-
ry." Riley said in a statement
released in Washington.

• California Gov. Pete Wilson was
unequivocal in calling the scores

"deplorable and inexcusable." and

Qos Anfldes Simee KRIDAY, APRIL 28, 1995

He said the state's "education E^-

t^lishment has taken our children

over the cliff."

'. He called on the state Board of

Education to "take a serious look"

3^ new reading textbooks proposed
for state approval to make sure

that they "have a strong emphasis

dit basic reading skills."

'The results were particularly

humbling for California, which edu-

cators nationwide have looked to

(or leadership in reading instruction

since the late 1980s, when the state

embraced progressive theories of

bow children learn to read.

The approach endorsed by the

state's school board and Edu-
cation Department stressed the

importance of exposing children to

engaging stories, but resulted in

the de-emphasizing of basic skills

such as phonics and spelling.

Now, California educators are

understandably embarrassed and
concerned that the state, one of the

nation's richest and most techno-

logically advanced, remains tied

with or t>ehind such largely poor

aind rural states as I^ouisiana and
({lississippi. Mississippi was one of

only two states where scores in-

creased significantly from 1992.

and California was one of 10 slates

where the 1994 results were worse

than two years earlier.

State schools Supt. Delaine Eas-

tin said the results were "most
depressing" and provided more
confirmation of what the state's

own academic test showed earlier

tliis month, "that our students are

not learning to read well enough."

-In anticipation of the poor show-
iqg on the two tests, Eastin ap-

pointed a 24-member task force

earlier this month to examine ev-
c^ element of reading instruction

iflC the state. That panel is to

conduct its first meeting next week
and issue a set of recommendations

by the end of summer.
"The real question for California

and for America is. do we have the
ooiurage to face these results hon-
estly and do something?" t^aslin

said.

• Tommye Hutto. a spokeswoman
for the California Teachers A.s.sn

.

Ij\e .slate's largest teachers union.

saia 11 was uniair oi Wilson to
blame the low scores solely on
educators. "There are lot of things
going on that teachers have no
control over." she said. "What's
happening in education in Califor-
nia IS the result of the systematic
lack of funding thai we have had
over the past several years. We arc
reaping the results of neglect."

California ranks near the bottom
umong the .SO stales in per-pupil
spending on education, and its

average class size is iHt largest in

the nation.

But Maureen DiMarco. Wilson's
top education adviser, said the
reading scores cannot be blamed on
such outside factors. Instead, she
said, the fault lies squarely with the
state',s move away from teaching
children using phonics and other
basic skills at the lower grades.

"California made a horrendous
mistake in taking out the phonics
and the basic decoding skills from
our reading programs, and when
you do that kids aren't going to

learn to read anywhere well
enough, if at all." she said.

A survey that was part of the 1902
NAEP results— in which California

fourth -graders also came in near the
bottom — found that the state's

teachers were far more likely than
their counlerparts in any other state

to believe in the so-called whole
language approach to reading.

-But California school districts and
teachers in recent years have tie-

cpme increasingly concerned that

the Slate may have gone overboard
in pursuing that method, and have
begun deliberately restoring pho-
nics and other skills fundamental to

reading fluency to the curriculum.

'Teachers need to be allowed to

use an eclectic approach that isn't

one extreme or the other." said

Pacty Abarca. a third-grade bilin-

gual teacher at Helwlropc Avenue
School in Maywood who believes in

leaching good stories as well as basic

.skills. Abarca said her school has no
spelling or grammar books and she
is pressured by administrators to

downplay phonics instruction.

Uut Norma Ramirez, who trains

reading teachers for the I,os An-
gclos County Office of Education,
said the whole language approach CiV<^

^HifeiT.



283

criticized by D^arco "has not

even been implemented" in the

state and it would be a mistake to

give up o" it nriA eo bacK to the

phoiiics-based approach.

The NAEP te^ measures stu-

dents' ability to pflipform a variety of

reading tasks, Including under-
standing the plot (f stories, gaining

information from (texts and using

written material tg> learn how to do

something.

Reading scores, ^on the national

exam have remned largely un-

changed since th^|970s, while math
scores have im|iroved slightly.

Btelhematics was oj^ part of the 1994

assessment Statc-ity -state compari-

sons did not begin (intil 1990.

In the past, sco;^ were reported

only as national aiperages, based on

a 500-poinl scakij. Beginning in

1992, NAEP alsoibegan to relate

those scaled scqaes to objective

performance staikiards, to deter-

mine what percentage of students

arc at each of i/pur levels: ad-

vanced, proficient,<))asic or below.

In 14 states, including California,

the average fourth-grader exhibit-

ed a less -than -basic level of un-

derstanding, meaning that they

had missed out-«n fundamentals

essential to learning.

t

The states with the highest av-

erage four()i-grade scores

among the 39 that participated in

the voluntary |£sessment were
Maine, North Dakota, Wisconsin,

New Hampshire i^d Massachusetts;

among the stales near the bottom

were South Carplina, Mississippi,

Hawaii, Louisiana and, bringing up
the rear, California. Only the island

of Guam, where itudentB also took

the exam, came intower.

NAEP officiala urged caution in

reaching sweeping conclusions

based on the state -by -state com-
parisons, saying tj|iat the results do
not lake into account socioeconomic

and demographidpifferences.

Yet even wi^ those cautions,

California's perfoiTnance seemed to

fall clearly berand that of other

slates. For exarmie, a higher per-

centage of the (aUifornia students

who took the tMt did not speak
English fluentl^Yet, even when
the state's showing is broken down
by ethnic groumits performance
was poor.

*

Nationwide, 46% of white high

school seniors i^ 30% of Asian
Americans were proficient readers

while only 12% of African Ameri-
can and 18% of Latino students
reached that level.

But the avera^ score of Califor-

nia's white fourth -graders, which
fell by seven points between 1992
and 1994, rank^;them last among

the 39 suies. Among mack and

Latino fourth-graders, the scores

were also at or near the iMttom

compared to those groups of stu-

dents in other states.

"Whatever the problem is, it is not

a problem of the racial composition in

the state," said Lawrence Feinberg,

assistant director of the National

Assessment Cioveming Board, which
monitors the NAEP test. "It really is

the deterioration of the performance
of the white sludcnts that brought

the state even k)wer."°

How the
States
Compare

California readers ranked last

among 39 states thai parlicipuled

in the National Assessment of

Educational Progress. Here arc
the average scores by slalc for

fourth -grade students. The
naUonal average score was 2 13

out of a possible SOD.

Maine 229
North Dakota 226
Wisconsin 225
New Hampshire 224
Massachusetts 224
towa 224
Connecticut 223
Montana 223
Wyoming 222
Nebraska 221
Rhode Island 221
Indiana 22

1

New Jersey 220
Minnesota 219
Utah 218
Missouri 218
Pennsylvania 216
North Carolina 215
Cokxado 214
Virginia 214
West Virginia 214
Washlnglon 214
Tennessee 214
Texas 213
New York 213
Kentucky 213
Mayland 211
Arkansas 210
Alabama 209
Georgia 208
Oelaware 207
Arizona 207
fTorida 206
New Mexico 206
South Carolina 205
Mississippi 203
Hawaii 202
Louisiana 198
CaUfomla 198
Nauonal Assessment oT kiducational Pragcsi
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dune avqqo LA -lvpne,6

Violence,

Racial 111;

on the

in School!
Education: LA. boat

hears a grim assessment^

conflict spawned by

increasing cultural

diversity throughout the

district

By SANDY BANKS
TIMES EDUCATION WRITER ^

Plagued by reports of increasing

racial tension and violence on cam-
puses, the Los Angeles school

board met Thursday to hear offi-

cials describe conflicts wrought by
the district's mushrooming cultural

diversity.

The hearing was sparked by
reports of racial incidents, ranging

from swastikas painted on the

walls of a San Fernando Valley

school to fights between Latino

and black students on a high school

campus in Watts.

'The confbcts are not just in a

few schools, but districtwide," Ar-
lene Matsuo, head of the district's

Multicultural Commission, told tbe

board.

At some schools, such as Sun-
land's Mount Gleason Junior ]

racial tensions are exacerbaU

developing gang rivalries an^
conflicts between nelghborli

and bused-in students, offiq

said.

"My staff is afraid," said 1

pal Patricia Joe. "There is i

positive instruction going on :

now."
On other campuses, such as ,

dan High School in Watts,

confrontations erupted betv

black and Latino students, se

ed -by language and culture

sharing a campus that has eta

rapidly from predominantly blj

to ovecwhelmlDCty Latino.

The Las Angeles Unified School

District, the nation's second largest

with more than 610,000 students,

speaking more than 80 languages,

has changed dramatically in 25

years. Enrollment has changed
from 56% white in the mid-1960s

lo more than 85% minority—61%
of that Latirio— today.

Schools in inner-city areas, once
predominantly black, have become
primarily Latino or Asian as immi-
grants have moved in. The result-

ing tensions are often rooted in the

fact that the students cannot speak

one another's languages, officials

said.

Many South Bay, Westside and
San Fernando Valley schools that

were virtually all white 25 years

ago, now find white students a tiny

minority. Their neighborhoods
have changed from white to Lati-

no, and the district has filled the

schools with busloads of minority

students from overcrowded inner-

city campuses.

A recent Los Angeles County
Human Relations Commission
study found that the level of racial

tension and misunderstanding
among Los Angeln students is

higher than in the general commu-
nity, in part because of a growing
Intolerance of immigrant students.

At some schools, such as Madi-
son Junior High School in North
Hollywood, the inunixrant stoum

have faced off. There, fighting

between Latmo and Armenian stu-

dents reached such a level this

spring that groups of Armenian
parents stormed onto the campus,
protesting that they feared for

their children's safety.

While Los Angeles schools had
an active multicultural education

program during its mandatory de-

segregation program a decade ago,

board members admit the district

has done little recently to head off

the mounting problems.

"You think these battles have
been fought and won and that they

stay won, but what this is telling us

is that ... we need a constant and
consistent effort" to fight racial

intolerance, said board member
Riu Walters.
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SOUTHLAND NEWS

Assembly on Cultural Unity Erupts Into Racial Brawl

Education: Five students are hospitalized and 20

others are hurt after fighting breaks out between about

400 black and Latino students at Gardena High.

CARDENA-Five siudents

were hospiUlized and at least 20

others suffered cuts and bruises

Thursday when a school assembly

held to promote cultural harmony
dissolved into widespread fighung

among scores of black and Latino

siudents al Gardena High School

The brawl erupted on the lunch

paiio about 12-30 pm.. )ust mo-
ments after the fmal curuin was

drawn on the schoors annual In-

icmaiional Assembly, which in-

cluded music and dancmg from

more than 20 naUonalities and

cultures.

The fighting, which school police

said involved about 400 studenls.

continued in sporadic bursts for

nearly an hour, even after more

than three dozen police officers

from the Los Angeles Unified

School Disinct, Gardena and Los

Angeles police departments ar-

ved
takeFive siudents

viemonal Hospital of Gardena with

injuries ranging from cuts and
bruises to a possible concussion. All

were in stable condition and ex-

pected to be released by the end of

the day. said hospital admimstrator

George M Rooth. Among those

hospitalized were a girl who had
fainted and a boy who had suffered

a seizure.

No arrests were made.
Although school officials denied

that any weapons were involved,

at least one student. Au-Trese

Patterson. 15. said she had been

stabbed with a knife in the knee.

She was treated by the school

The fightmg was blamed on

everything from campus over-

crowding to racial tensions among
black and Latino students. The
school was reorganized Lhis year to

begin accepting ninth-graders,

boosting enrollment by nearly

one-ihird About iO% of the

schools 2.80C studcnu are black.

35 To are Latino and 15% are Asian.

Social studies teacher Maureen

O'Donnell. a represenuiive of ihe

United Teachers of Los Angeles.

said teachers have been complain-

ing since August that the school

needs more counselors and support

suff to handle the additional stu-

dents, but that their concerns were

not heard- As a result, she said, the

students have been "difficult to

control
"

"The wonder of it all is not thai

this thing happened, but that it

didn I happen sooner." O'Donnell

said "It s been chaotic here from

Day One and we've been racking

our brams to see what we can do

about It

"

School Board President Warren
Furuuni said there is no doubt that

as a result of state and local budget

cutbacks classes are larger and the

leaching and support suffs have

been reduced However, he laid.

crowding alone did not spark the

tumult at Gardena.

The conflicts between black and

Launo students. Furutani Mid.

cannot be "predicated on jim class

size |U is) predicated on Ihe issue

of what IS going on all over the

city."

A similar incident between black

and Latino students occurred

recently at Chatsworth High

School, he said. And tensions had

been evident previously on the

Gardena campus, he said. The Na-

tional Conference of Chnsuans and

Jews has a brotherhood and sister-

hood camp on the Gardena campus.

The brawl was foreshadowed

during the assembly, which fea-

tured a pageant of students model-

ing costumes from various cul-

tures Large groups of black and

Latino students began cheenng

loudly for their own cultures but

not for those of others It wasn't

until the siudents filed onto the

patio for lunch recess, however,

that the fighung began.

Black and Latino studenli ac-

cused each other of sparking the

fighis bv failing to show enough

respect for the music and dancing

of their respective cultures during

the assembly
The Mexicans were showing

disrespect." Letoya Peitus. H. who
is black, said on the schools front

lawn "They began shouting 'Mexi-

co' while our people were danc-

ing ... It suned a not a

everybody )ust started hittir

punching and kicking."

But Launo student Miranda P

vas. 16. said it was the other w
around "They (black students) a

always agiuung fights with t

Mexican people. When we want
celebrate our culture, they put

down."
Principal Caiher.ne Lum said

was an oversimplification to d

scribe the fighting as "a blac

brown confrontation."

"We have tned very hard

build good race relaiions." L\-

said "1 can't believe that som
thing that is meant to improve rs

relations could be ihe cause of i^

1 think the problem is a lot

misguided enthusiasm."

Investigators wuh the disinc

Police Department are trying

determine whether gang rivair

sparked the melee, she said

Officials said they will noi cant

a series of multicultural ever

scheduled for the Gardena cam.p

throughout the week, but will ha

additional security loday

Thnes staff wrttirs MIchele Fuel!

and Lisa Omphroy contributed to t

23-373 96-10



286

ji L.A., 3rd day of school racial brawls
Jonathan T. Lovitt

edal tor USA TODAY

_0S ANGELES — Racial

iwling between black and
Tpaiac students enipted for a

rd consecutive day Wednes-

y as offiaals scrambled to

aore order.

"We're iust trying to get

n^ on an even keel," says

nool Superintendent Sid

ompson. "When students see

•er students fighting on TV,

bound to carry over."

Dn Monday, several hun-

!d North Hollywood High

dents clashed at luncbtinie.

and riot police were called. On
Tuesday, atx>ut 30 Hamilton

High students fought at recess.

Two were hurl
And on Wednesday, Olive

Vista Junior High students
brawled. Two were hurt, one

seriously. Officials sent most of

the students home early.

"Mexican kids started spit-

ting on the blacks," says Clar-

ice Davenport, 13. "Everybody
started fl;ghting and running."

Randy Pearson. 36, father of

Davon Pearson. 13, a student.

Is worried the fighting could

erupt into something more.
"The Mexicans are running

the blaclts out of the school,"

he says. "This is only the begin-

mng. There's gonna be race

war. There't; too many Mexi-

cans and not enougti blacks to

BOX Johnny Franco, a His-

panic student, says he was hit

in the head with a bicycle lock

thrown by a black student

"Some black kids staned

shouting racial slurs," he says.

"The black kids started IL"

Olive Vista's 1,750 students

are 80% Hispanic: 5% black.

The issue hits a district al-

ready troubled by a $400 mil-

lion deficit and the threat of a

teachers' strike.

"The kids have picked up on
the tenor of the times." says Ol-

ive Vista Principal Charles Bal-

dwin. "Their parents are going

through tough economic
straits. The kids are taking it

out on each other."

The district has beefed up
security and peer counseUng.

"We want teachers to ... try

to talk some sense to them,"

Thompson says.

Adds Mary Anne Diaz of

Community Youth Gang Ser-

vices: "Someone has to tell

these brown and black kids

they shouldn't be fighting."

OCTOBER 29, 1 992 • USA TODAY

^XHi&U -i
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Letters to The Times

Racial Unrest

in L.A. Schools
North Hollywood High School principal

Catherine Lum is living in a dream world,

as she fails to see the animosity between
blacks and Hispanics. not only in school

but throughout society (Oct. 28).

As a black American, I am stunned by
the insensitlvity of while America. Race
conflicts will increase with time due to this

country's blind immigration policies. We
are flooded with minorities and the inter-

ests of America's former slaves have been
effectively pushed aside. And blacks must
compete with newcomers from around the

world for scarce resources, which get

scarcer all of the time. Our myopic immi-
gration policies have no relation to what
we should be doing: decreasing immigra-
tion, not increasing it! Racial conflict is,

thus, inevitable and guaranteed.

As cowardly politicians shy away from

the controversial immigration issue, we
come closer to our own version of Yugosla-
via. The tragedy: America refuses to

address this racial time bomb waiting to

explode. Unless the deaf government,
which pretends to represent us, awakens to

the danger and inevitable societal chaos of

our present path, the downfall of America
will, hke that of the Soviet Union, be more
a product of its own internal moral bank-
ruptcy than to any outside threat, whether
real or perceived.

REUBEN VAUGHN GREENE III

Ix)s Angeles

The riot police have encircled our
campus. Tley are wearing helmets with
face masks and carrying billy slicks. Over-
head is a whirring helicopter that circles

incessantly. And we teachers have been
informed to keep our students in class, out
of the halls and employ a program that is

educationally sound.

jnts? They want to hang out the
! and hear what is going on in

|id on the street. What excile-

ning? "Please open your books."

ft feel like it.

"

Dt an environment to learn—to

uknown—to gain an education.
' environment of camaraderie,
nd rebellion.

police? They cannot change
produce a shift in racial

ily the students themselves can
do that. But frankly, Scarlett, they don't
give a da ^

DIANNA LEE DAVIDSON
Van Nuys

-^ rash l/7"violencc has broken out in oui

local high schools. Why not have the
movie studios, the television production
companies, and the corporate sponsors, of
television programs that both glorify vio-

lence and desensitize our young people to

its use foot the bill for needed rigorous
security staffing and melal detectors?

They profit by it; let them pay for the

results of it.

MARGO SORENSON
Irvine

Let's predict the future.

Due to the dramatic increase in violence

on school campuses the Los Angeles Uni-
fied School District will employ numerous
consultants to figure out the solutions to

the problem. All of these consultants will

be former district administrators who took

early retirement. These consultants will

call for the hiring of hundreds of more
police officers, the installation of melal
detectors at the entrances to each campus,
and the purchase of millions of dollars

worth of surveillance equipment.

These consultants will also recommend
that the LAUSD set up an office of student
race relations aiid violence suppression

headed by yet another junior assistant

associate deputy under superintendent of

instruction with his/her countless under-
lings affectionEtely referred lu as "support
staff."

Of course, next year teachers in the

LAUSD will be told that, due to the

increased cost of security, they will not

receive any pay raise and. in fact, will sec

their salaries cut for the third year in a

row.

And the public will wonder what teach-

ers mean when they say they're lircd of

subsidizing public education with their

paychecks.

LOU COHAN
South Gate High School

t^r
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Students,

Police Clashf

at Protest $

By MATT LA IT

and DAVID AVILA
TIMES STAfF WRITKKS

PULLERTON-A crowd of
about 300 high school and college
students clashed with police near
FuUerton College on Thursday,
when a demonstration demanding
more Chicano $tudies classes in the
schools turned violent, leaving
several students slightly injured
and leading to six arrests.

Police officers, some clad In riot

gear, used pepper spray to quell
the students, who had been using
Mexican Independence Day ob-
servances as a symbolic sprmg-
board for their protest.

But the protesters decided to take
to the streets near the school about
1:30 p.m. and blocked traffic oh
Lemon Street, police said. The stu-
dents ignored orders from Pullerton
officers to disperse, authorities said;

A short time later, 60 backup
officers from neighboring police de-
partments arrived to help Pullerton
officers, who arrested six demon-
strators considered to be the instiga-

tors of the disturbance, police saicj.-^

Pullerton police spokeswoman
Sylvia Palmer Mudriek said "the

students, angry over the arrests,

started yelling and threatening (he
officers. "Rather than u^gfleaidly

L4 Tiihes I KiOAY. .si:i'ii:miii:k i7. iwj A23

PROTEST: Six Arrested as

Students Qash With Police
Continued from A3
force, our officers used pepper spray
to control the situation," she said.

The protesters said they were
not looking for a confrontation and
contend that they were only trying
to follow the officers' orders when
they were atUcked with chemical
spray and batons.

"We were just marching by the
street, and an army of policemen
swarmed us." said Uo.su Romero,
19. a Pullerton College student.
"They started macing people and
hitting them with their sticks. I

saw one girl get maced right in the
eyes, and people were .stepping on
her."

Several students, who were
milling about after the police wad-
ed into their midst, had blood.suin.s
on their clothing and were cough -

ing and rubbing their eyes in

reaction to the gas.

David Rojas, 21, said the students
"made it clear we didn't want any
violence."

"When we saw the police form-
ing, we began to lock arms and
march slowly," he said. "One (po-
lice officer! tried to grab one of the
guys, but we locked arms. They
pulled so hard that several of us
fell down, and they began macing
us and hitting us with then sticks."

Earlier in the day, about 270

sludent.s from Anaheim High
School and Sonora High School in
I.a ll.ibiu had staged a walkout
aimed at highlighting the lack of
Latino teachers at their schools
and the ab.sencc of any classes on
Chicano .subjects.

The students marched to l-'uller-

ton Colloge to join u rally com-
memorating Mexican Independ-
ence Day with ancient Aztec
diiiici'.s. imisic and speeches. Ap
parcnlly, it was at the request of
one speaker that a march be held
around the streets near the cam-
pus.

Pullerton College Public Safetv
Offiror Phil MoiUano said the event
was orderly before the speeches.
"People were voicing their opin-

ions and cveiything was fine,"
Montano said. "The reason why
this happened is they |thc protest-
ers| left the campus and blocked
the street. It's not because they're
Mexican."

Pullerton College President
Philip lioist said the melee took
him by surprise. "Apparently our
(Latino students! invited the high
school kids to the college so they
could sec what it is like," he said.
"We had an orderly celebration."

Times staff writers Terry Spencer,
Mimi Ko, Jon Nalick and Greg Hernan-
dez contributed to this story.
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BANDA MUSIC AT
BELL HIGH SCHOOL

^

By: William McKenzie

Recently during lunch

time Bell has been playing

Mexican music, belter known
as Banda; also

Bell has been
having Banda
dances during

lunch. Bell High

is located in the

city of Bell in

L.A. California

not in T.J. or some
part of Mexico. If

music IS to be

played II should

be in English noi

Spanish. People

who like djiitiiig

to Bandaand like hearing Band
music can do that on ihcir own
time at a Hispanic club or in

Mexico since Spanish is

Mexico's national language. 1

do not think that its right to

play Banda music at school;

what people do after school is

their choice. There is no
problem in that, except our
school is not in Mexico so that

music should not be played. So
lets have more
of a variety of

music during

lunch like

Heavy Metal

or Rap. The
major point is

respecting our

nation and our

school. Bell

High IS an

American
school; ihcrc in

not even an

American flag

room ihrough-

Bcll Hijih docs

Pledge ol

^^^^^
in every clas

out Bell High

not even recite th

Allegiance in the morning;
what's this country coming to?

It seems that no one has the

American spirit any more.

hWi^-''^ 7

Response to Banda Article
By Jose Silarlochilt

The comments made in Brian McKenzic's "Banda story" is one of
the most racist and idiotic articles this paper has ever published.
Of course they are going to play Spanish music because it gets a
bigger response than all the other music. For example, there was
a live band here a while back, hut it didn't produce the crowds that

Spanish music produced. Spanish music also helps bring people
to participate in the festivities. However 1 do know there are a lot

of people who don't like Spanish music. That's O Kay. nobody is

saying they have to participate or listen, they can just go some
where else like the west quad. Who's going to bother them there?
If they don't like it why don't they move to Bakersfield or where
ever you Banda opposers prefer, but don't expect us to go
anywhere.
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Race-Bas^ Scholarship

Ban Allowed to Stand
Education: U.S. hig|i court rejects university's appeal.

Ruling is seen as a setb^pk to college affirmative action.

fio0Anjftde« Stme0

By DAVID G. SAVAGE
TIMtS STAFF WRITEII •

WASHINGTON-In a setback
for college affirmative action, Ihe
Supreme Court on Monday let

stand a ruling that bars the Uni-
versity of Maryland from restrict-

ing some of its scholarships to
black students.

The outcome in this closely
watched case threatens the "race-
targeted scholarships" that are
found at two- thirds of the nation's
colleges and universities.

While most scholarships are
based on merit and need, about 5%
of undergraduate aid and 10% in

professional schools is limited to

certain students based on their
race or ethnic heritage, according
to a General Accounting Office
survey.

The University of Maryland said
its Banneker program, which of-

fered 30 to 40 black freshmen
all -expenses scholarships, symbol-
ized its commitment to overcoming
its history of excluding blaciu. In

1930, Bahimore-nalive Thui:good
Marshall, who later was to s^ on
the Supreme Court, was barred
from applying to Maryland's law
school because of his race.

But last year, in the first decision
on the issue, a federal appeals court
ruled that a scholarship program
limited to blacks denies white stu-
dents equal protection of the laws.

"Racial classifications cannot be
rationalized by the casual invoca-
tion of benign remedial aims,"

wrote a three-judge panel of the
U.S. 4th O-oivt Court of Appeals
The ruling dealt only with racial
issues, not with scholarships bpsed
on gender or other criteria.
The Clinton Adminislralion, the

NAACP Legal Defense Fund and a
coalition of major colleges and
universities joined the Univerait^
of Maryland in urging the high
court to grant the appeal and to
reverse the ruling. They said the
ruling, if allowed to sUnd, would
undercut minority scholarships
across the nation.

But without comment or dissent
the justices rejected the univwsi-
ty's appeal in the case (Kirwan-vs
Podberesky, 94- 1620).
The action by the high court is

not binding. Because the jua|j[ces

can freely choose their cases, a
refusal to hear an appeal does not
formally uphold the lower court
decision.

However, the court's refusal to
even hear Maryland's appeal, espe-
cially after the Justice Department
said that it raised an issue with
national implications, strongly
suggests that a majority of the
justices do not dispute the lower
court's conclusion.
The appeals court decision relied

on a 1989 Supreme Court ruling in
a Richmond, Va., case that said
that the use of racial classifications
by state and local governmenu is

rarely accepuble. Even though the
city of Richmond, once the capiul
of the Confederacy, clearly had
discriminated against blacks in the
past, that history does not justify
discrimination in favor of blocks
today, the court said in the case of
Richmond vs. Croson.
The same is true in the Maryland

case, the appeals court said. While
blacks were excluded from the
university until 1954, they make up
11% of the student body today, the
court noted.

Recently, the federal courts
have relied on the 1989 ruling to
:3lrike down various forms of offi-
cial affirmative action, including
city laws that reserve some con-
tracts for blacks and Latinos.

Still pending before the high
ogurt is a major challenge to affir-
mative action programs authorized
by the federal government. A
white contractor is contesting a
federal highway program that
steers some contracts to minority

-

owned firms. A ruling in the case of
Adarand Constructors vs. Pena is

expected by the end of June.
While the Maryland case may

call a halt to scholarship programs
that exclude some students based
on their race, the ruling does not
concern financial aid programs
that give an edge to minority
students.

But the ruling is likely to end a
legal controversy that has festered
for five years.

In 1990, lawyers in the George
Bush Administration told higher
education officials that scholar-
ships directed to only minorities
were illegal. However, that an-
nouncement set off a political up-
roar and the White House backed

* TUESDAY. MAY 23. 1995

down. It ordered I<klucation De-
partment officials to study the
matter.

Soon after President Clinton
look office, Richard W. Riley, his
secretary of education, announced
that "race-Urgeted scholarships"
were legal, either as a means to
'remedy past discrimination" or to
"achieve a diverse student body."
But Washington Legal Founda-

tion, a conservative law center,
decided to challenge that conclu-
sion in court.

In 1990, Daniel J. Podberesky, a
Maryland freshman, was told he
could not apply for a Banneker
scholarship even though he had a
4.0 grade point average and a 1340
score on the Scholastic Aptitude
Test. The student said he was
"Hispanic" because his mother is

from Costa Rica. But his applica-
tion was denied because he is not
black.

Podberesky is now a first-year
medical student and his lawyers
said he is owed the $35,000 in
scholarship aid that he was denied
over the course of four years.

"I believe this case will have
positive national implications," said
Richard Samp, chief counsel for
the Washington Legal Foundation,
who represented Podberesky.
"From the beginning, this case has
been clear-cut: publicly funded
academic scholarships awarded on
a race-exclusive basis are uncon-
stitutional."

Administration lawyers argued
that race-based scholarships are
justified at Southern universities
with a legacy of past discrimina-
tion.

Citing earlier rulings in desegre-
gation cases, the Justice Depart-
ment argued that formerly segre-
gated universities "have an
affirmative duty" to take whatever
steps are needed to dismantle those
systems.

But despite the department's
view, the justices refused to even
hear the appeal.

^'/U '/' 8
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Mr. Canady. Thank you very much for your testimony. It's been
very helpful testimony. I think you've pointed to a real problem
area and it's something that will be very helpftil to us in our future
deliberations on this subject.

Mr. Flanagan.
Mr. Flanagan. I have no questions, sir.

Mr. Canady. Well, again, thank you for being here. We appre-
ciate your taking the time. I want to express the gratitude of the
subcommittee to all of the witnesses who testified today. Your testi-

mony will be of significant assistance to us as we move forward in
addressing these issues.

Ms. Foster. It will be a little remiss of me not to comment on
the statements regarding slavery.

Mr. Canady. You certainly are free to comment.
Ms. Foster. Those of us who participated in the civil rights

movement, of which I was one, did so not because we wanted re-

venge on a majority society, not because we wanted revenge
against another people, we did it because we wanted segregation
laws removed. In other words, we wanted obstacles removed. We
didn't ask for obstacles to be put before the path of other races, and
I think that needs to be clarified.

And there's nothing we can do about slavery. It happened, it's

over. America did the right thing by including in her Constitution
that all of us are citizens and I think if we stick to that Constitu-
tion and stop coming up with all of these laws to appease one
against the other, we'd do a lot better for all of us.

Thank you.
Mr. Canady. Well, thank you very much. The subcommittee is

adjourned.
[Whereupon, at 11:33 a.m., the subcommittee adjourned,]





GROUP PREFERENCES AND THE LAW

WEDNESDAY, OCTOBER 25, 1995

House of Representatives,
Subcommittee on the Constitution,

Committee on the Judiciary,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:31 a.m., in room
2237, Rayburn House Office Building, Hon. Charles T. Canady
(chairman of the subcommittee) presiding.

Present: Representatives Charles T. Canady, Henry J. Hyde, Bob
Inglis, Michael Patrick Flanagan, Bob Goodlatte, Barney Frank,
Melvin L. Watt, Jose E. Serrano, and John Conyers, Jr.

Also present: Representative Sheila Jackson Lee.

Staff present: William L. McGrath, counsel; Jacquelene McKee,
paralegal; Mark Carroll, staff assistant; and Robert Raben, minor-

ity counsel.

Mr. Canady. The subcommittee will come to order.

I'd like to welcome the witnesses who are with us here today for

this hearing. This hearing marks the fifth time this subcommittee
has addressed the general topic of racial and gender preferences.

We held a hearing here in April, followed by a field hearing in San
Diego, CA, in June. More recently, we've had two oversight hear-

ings that focused on this topic, one in July and a joint hearing with
our Senate counterparts in late September. We continue our inves-

tigation of this important topic today.

The topic of today's hearing is the economic and social impact of

racial and gender preference programs. As I am sure everyone
knows, President Clinton has expressed his wholehearted support
for the status quo in this area. The President has determined that

"affirmative action works," and I quote him there. And by that, the

President means that race and gender preference programs are

beneficial, and the President has committed to preserve these pro-

grams to the maximum extent possible.

The announcement Monday by the Pentagon that it would sus-

pend one particular administrative program that causes certain

contracts to be set aside for minority firms is consistent with the
President's theme: "Mend it; don't end it."

Outside of the administration, however, there appears to be
strong support for moving away from the practice of government
treating citizens differently based on race and gender. The broad
coalition for change includes Republicans and Democrats, men and
women, people of all races and ethnic backgrounds.

In the House, Speaker Gingrich has created a task force on equal
opportunity chaired by Congressman Chris Cox and Congress-

(293)
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woman Susan Molinari. The task force has been instructed to de-
velop a unified approach to two distinct, yet related, topics: repeal-

ing racial and gender preference programs and enacting a com-
prehensive empowerment package that will break down barriers to

opportunity for all segments of our society.

Our hearing today is designed to assist members in understand-
ing the impact of racial and gender preference programs on minori-
ties and women, on relations between the races and the sexes, and
on American society generally. We have assembled two distin-

guished panels of witnesses today, and I look forward to hearing
the testimony of all the witnesses.
And I'd like to now ask our first panel to come forward, and I'll

recognize Mr. Frank.
Mr. Frank. Thank you, Mr. Chairman.
I regret to say that this seems to me continuation of a pattern

in which this Congress, under its current leadership, focuses on
criticizing efforts to alleviate programs while ignoring the problem.
It is certainly legitimate to look into the effects of affirmative ac-

tion, the extent to which it ought to be changed. Particularly in

light of the Supreme Court opinion in the Adarand case, obviously,

things have to be changed some.
But there continues to be a pattern of our subcommittee and oth-

ers in this institution looking only at efforts to deal with the under-
lying program and never to look at the underlying problem. The
underlying problem here is racism. No one familiar with the facts

denies that racism has been one of the most serious continuing
problems of this society. I think we have made a great deal of

progress in confronting it, but it seems to me a great denial of the

facts to say that racism is no longer a problem.
I can recall no hearings in this Congress on the problems of rac-

ism, on whether or not we have unequal justice in some city police

departments where officials are violating the law, whether or not

there are other continuing examples of people being treated un-
fairly because of their being members of the minority race.

In other words, we focus on problems with the efforts to resolve

this, but we never deal with the solution itself. Now human beings,

being what they are, society being as complex as it is, of course,

there will be mistakes; of course, there will be error. But to ignore,

as we have, the underlying problem seems to be a mistake. We
have recently in Los Angeles and Philadelphia and elsewhere ex-

amples of racist behavior by police officers. We have problems con-

tinuing in a number of areas in our society.

We had a debate on the floor last week when we talked about
disparities in sentencing with regard to use of different forms of co-

caine and allegations by many Members that there were disparities

in the selection of people to prosecute, and Members on the other

side said, well, those are things that ought to be looked into. By
whom? Certainly, apparently, not by us because we haven't been
doing it.

So I look forward to this discussion of affirmative action, but I

think the very fact that the question is, to some extent, posed as,

is affirmative action causing the problem, get things exactly back-

ward. Affirmative action certainly did not bring about racism in

this country. Affirmative action is an effort to deal with the prob-
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lems of racism and to criticize the well-intentioned efforts of many
people to deal with the problems of racism, and not to deal with
that problem itself seems to me to be a misdirection of our re-

sources and shows a great misunderstanding of the actual problem.
Mr. Canady. Mr. Hyde.
Mr. Hyde. I have no statement. Thank you.

Mr. Canady. Mr. Serrano.
Mr. Serrano. If I may say just very briefly, Mr. Chairman, I

think that, with all due respect to you, it's proper to clarify some
of your statements about the President's comments. Let me preface

my statement by saying that, if I were the President, I would have
made my statements about affirmative action exactly the way you
said that he said them. However, he didn't say what you said he
said; he, in fact, said that if there were programs that in any way
were unfair, they should be dealt with. If programs, in fact, need
to be reviewed, they should. While the President said he supported
the general concept of affirmative action and felt that it was a good
thing, where there was a problem, it should be dealt with. I repeat,

if I was the President, I would have said it exactly the way you
said he did, but that's not the way he said it.

Thank you.
Mr. Canady. We'll move on to our first panel. On our first panel

today we will hear from witnesses who will address the social im-

pact of preference programs.
Our first witness. Prof. James Kuklinski, is with the Department

of Political Science and the Institute of Government and Public Af-

fairs at the University of Illinois. Professor Kuklinski has devel-

oped and conducted surveys on racial attitudes and perceptions.

Next we will hear from Mr. William Coleman. Mr. Coleman is a
partner with the law firm of O'Melveny & Myers in Washington,
DC, and has had a long and distinguished career as a lawyer. He
has also previously served as Secretary of Transportation under
President Ford.
The last witness for the panel, this panel, is Mr. Will Marshall.

Mr. Marshall is the founder and president of the Public Policy In-

stitute, a think tank based in Washington, DC. I'm sorry, the Pro-

gressive Policy Institute. My apologies to you.
We want to welcome each of you today. We are very grateful that

you can be with us. We would ask that you confine your spoken
testimony to no more than 10 minutes each. However, your full

written statements will, without objection, be made a part of the
record.

Professor Kuklinski.

STATEMENT OF JAMES H. KUKLINSKI, PROFESSOR, DEPART-
MENT OF POLITICAL SCIENCE AND INSTITUTE OF GOVERN-
MENT AND PUBLIC AFFAIRS, UNIVERSITY OF ILLINOIS AT
URBANA-CHAMPAIGN
Mr. Kuklinski. Thank you, Mr. Chairman and members of the

committee.
Let me begin first by saying why I'm not here. I am not here to

argue for or against affirmative action. I am not here to say affirm-

ative action has or has not worked as a program. I'm not here to

offer some new policy initiatives, and I'm not here to demonstrate
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that structural racism does or does not pervade American society.

They're all important, very important, tasks, but the/re really be-
yond my purview.

Rather, I'm here to share with you some findings that colleagues
across the country and I have gleaned from two national surveys,
one taken in 1991 and one in 1994, and several statewide surveys.
So my discussion is limited to attitudes toward affirmative action,

at least as surveys can measure them.
I must say at the outset that both of the national surveys are

based on random samples of the Nation's adult population. Con-
sequently, we do not have enough African-Americans in either sam-
ple to speak confidently about their attitudes. I will be reporting
the attitudes of White Americans, which should not be construed
as a lack of concern for attitudes of African-Americans. In fact, to

the contrary, we're trjdng currently to get funding to do a survey
of black Americans, but we must keep in mind that these are find-

ings about white people's attitudes only.

Now there have been numerous surveys of racial attitudes and
attitudes toward Eiffirmative action. So what makes ours unique?
The answer lies with two design components that are unusual and
that we think can provide insights traditional surveys cannot. One,
we have incorporated numerous experiments in the surveys,
thanks to the availability of computer-assisted telephone interview-
ing. Let me best explain with a very simple example.
Suppose we have a random sample of white Americans and then

randomly divide that sample in two. The first half is asked, "Do
you favor or oppose affirmative action programs for African-Ameri-
cans?" The other half is asked, "Do you favor or oppose affirmative
action programs for women?" It's exactly the same statement ex-

cept that the target group differs. And so, basically, then, what we
can do is compare the two distributions of responses and determine
whether the target group makes a difference.

In this case, for example, if opposition to affirmative action really

is opposition to the program itself, then we should see no difference

in distributions across the two versions. If we do, we would then
conclude that the target group itself makes some difference.

There's a second design component that we think is especially

unique and probably especially important. Over a number of years,

I and various colleagues have been able to construct so-called unob-
trusive measures of racial attitudes. The problem in traditional

surveys is that respondents often may not express their true feel-

ings out of fear of being labeled prejudiced. These are called social

desirability effects, and they can have great consequences on the
responses we get. Very simply, there's a very good chance that tra-

ditional surveys grossly underestimate the level of racial animosity
in the United States. I won't go into detail on these methods;
they're outlined to some extent in my written report.

Let me summarize the story that our data tell, and then I'll try

quickly to dissect this story and look specifically at several selected

aspects of it. The story, in short, is this: racial prejudice remains
in 1995 a major problem in American society. When given a chance
to say what they really feel, a significant number of whites express
hostility toward black people. Tragic as this racial prejudice is, it

alone cannot explain the intense and widespread hostility toward
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affirmative action among whites, white adults. While prejudice ex-

plains part of the resentment toward affirmative action, an even
larger factor is the feeling that affirmative action programs violate
the American creed, specifically principles such as hard work, mak-
ing it on your own, and the like.

The resentment toward affirmative action and the strong sense
that it violates principles of fairness, moreover, are distributed
quite equally amongst Democrats and Republicans and amongst
liberals and conservatives. Within the American public, in short,

affirmative action is not much of a partisan or ideological issue. De-
spite the hostile reaction toward affirmative action, a majority of

white Americans, nonetheless, express a genuine concern for the
plight of blacks and a willingness to put forth extra efforts in fo-

rums other than affirmative action.

Finally, it would appear that the very talk of affirmative action
increases the use of negative stereotypes among whites. We all

wish that such stereotypes did not exist at all; sadly, they do, and
affirmative action seems to exacerbate an already serious problem.

I want to emphasize this is a story that emerges out of our sur-

vey data. Needless to say, the story is at best a small part—we
think an important part, but a small part—of any thorough discus-

sion of affirmative action.

Let me now turn more specifically to several aspects of what I

just said. One question we addressed, which has been asked often,

and should be asked often is this: does out-and-out prejudice under-
lie most of the hostility toward affirmative action? It is a very fun-
damental question to which we need to get the best answer we can.
I will not go in, again, to the specifics of our measures here, but
we think we've done a reasonably good job of answering this ques-
tion. And what I can say is racial prejudice, again, remains a prob-
lem in the United States. Our estimates are we still have about one
out of five whites who expresses anger, for example—not just oppo-
sition, but anger—over the idea of a black family moving in next
door. Change the word to "oppose"—that is, ask people if they op-
pose the black family moving in next door—and the percentage ac-

tually increases. We have also looked at interracial dating and
found somewhat the same kinds of percentages.
Now, be that as it may, prejudice alone does not explain all of

the strong resentment to affirmative action. If we ask the same
question on affirmative action—that is, does affirmative action
make people angry—we find that well over 50 percent say yes; in

fact, it's well over 55 percent. If we ask people if they oppose af-

firmative action, as I think many of you know, the percentage is

really quite extremely high.

So we think prejudice, at least as we have tried to measure it,

cannot alone explain the resentment toward affirmative action.

What, then, underlies the antipathy? We have spent considerable
effort to answer this question, and the research group as a whole
has pretty much concluded that principles such as hard work,
make it on your own, and so forth, are considered very important
and affirmative action is seen as a violation of these principles.

Given that, it is also important to know that white Americans,
quite overwhelmingly, are supportive of efforts to help minorities
in forms other than affirmative action. To give you one very quick
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example, we asked people if there should be preferences for blacks
in admissions to universities. We found that about 25 percent said
yes. We then asked our other half of the sample whether or not we
should make extra efforts to help blacks get into universities, and
there we found more than 60 percent said yes. We are inclined to

believe that there is a lot of goodwill and a willingness to do what
we can to help African-Americans.

Slightly more anecdotally, we did fmd, when we were doing one
of our surveys, that many whites volunteered rather angrily to the
publication, "The Bell Curve" book, and this in many cases was just
voluntary. We also did a couple of surveys, given those voluntary
responses, and found most white Americans were not at all taken
with the idea proposed in that book that there was some kind of
genetic inferiority.

Third, affirmative action outside the beltway has not been a par-
tisan issue, certainly is not today. We find very little difference be-

tween liberals, conservatives. Democrats, and Republicans. We also

discovered, interestingly, in our 1994 survey that people who call

themselves liberal are really wrestling with the issue of affirmative
action.

For example, we directly asked half of our sample: "Does affirma-
tive action make you angry?" Thirty-nine percent of the liberals

said yes; 59 percent of people who called themselves conservatives
said yes. We then unobtrusively asked the same question of our
other half of the sample and found that nearly 60 percent of lib-

erals and nearly 60 percent of conservatives indicated that affirma-

tive action made them angry.
What should we make of this finding? It certainly would seem

not that liberals are being devious, but they, themselves, are hav-
ing some difficulty with reconciling their attitudes toward affirma-

tive action vis-a-vis their strong support of civil rights. I should
mention as one aside in both surveys, contrary to what the media
have reported, we found no evidence of a gender difference.

Let me make one concluding comment and then I'll stop, and
that is I think we should refrain, strongly refrain, from making
broad, sweeping generalizations. Those who argue that white preju-

dice motivates the hostility toward affirmative action are right, but
they are only partially right, which means they are also partially

wrong. Those who argue that a reaction to affirmative action is mo-
tivated by a genuine feeling that it is unfair are also right, but
they, again, are only partially right, which means, again, they are

partially wrong. So I think we need to be much more careful in

making general comments about what underlies attitudes toward
affirmative action.

[The prepared statement of Mr. Kuklinski follows:]
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Prepared Statement of James H. Kuklinski, Professor, Department of Political

Science and Institute of Government and Public Affairs, University of Illinois

at Champaign-Urbana

Dear Members:

Thank you for the opportunity to share some of my research ftpdin^ with you. Being an
academic, Ifeel conpelled to begin with several introductory comments. I ask that you keep

them in mind as we discuss the substantive research

First, the researchfindings I will be reporting are the product of^ community ofscholars who
have truly functioned as a research team. Other participants in the various studies include:

Edward Carmines (Indiana University): Jonathan Hurwitz (University ofPittsburg; Kathleen

Knight (University of Houston): Thomas Piazza (University of California-Berkeley): Paul

Sniderman (Starford University and the Survey Research Center at-, the Umversity ofCalifornia-

Berkeley): andPhilip Tetlock (Umversity ofCalifornia-Berkeley). Most members ofthe team are

political scientists. Picaza is a sociologist and survey research specialist and Tetlock a social

psychologist

Second I take this opportunity to share some ofour collective researchfindings, not to advocate

a position on qffirmatrve action or any other relatedprogram. Indeed, I will not publicly state

a position Propositi and debating legislation is afunction that all ofyou will ably perform,

I am sure. Nor by reporting our studies ofpublic c^nnion do I mean to imply that legislative

c^isicmsshouldbebasedtotallyonwhatmembersofthe general ckizenry think Representative

government involves more than that

Third I intend to be as objective as possible in my presentation There are two aspects of the

research enterprise that often become intertwined: presenting datp and interpreting them. To

theextent lean, I willfocus on theformer. Cffcourse, at times interpretation simply is necessary

to make sense ofthe data

Fourth, each ofyou will undoubtedlyfindsomething in the data thdt you like andsomething else

you would rather not hear. I would ask thatyou not dwell on a sin^ datum, btdt instead attenpt

toform an overall picture ofracial attitudes and attitudes toward,uffit motive action.

Finally, two caveats about the researdt itself. One caveat cq^ies to the natwe of our

respondents. I will be preservingfindir^ on the Otitudes of w/He Americans. Althougjh the
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attitudes ofAfrican-Americans are, of course, equally important, pur surveys do not include a
sifficient number to undertake a reliable analysis (our surveys\are random samples of the

national adult population). We hope to oversample Africart-Ameritan citizens infiOure surveys.

The other caveat applies to our methodology. We believe that we have developed some
techniques to measure sensitive attitudes thatfar outperform traditional surveys. I will describe

some of them below. But no methodology is infallible. We have, conducted numerous studies

designed to ensure that our methods are valid cmd reliable; and we think they are. In our view,

the methods we have developed are currently the best available to study racial attitudes. They

may not be tomorrow.

Before turning to the substantivefinding, I would like briefly to describe our methodology.

Experimental Sunvys and Unobtrieive Measures

Within the last decade or so, the emergence ofComputer Assisted Telephorw Interviewing (CATI)

has made itpossible to imbed experiments within large surveys. A y/ery simple example will help.

Suppose we want to know whetherpeople are more opposed to c^rmative action programsfor
African-Americans than women One-halfofthe total satrple, ranthmly chosen, are asked say,

whether they strongly support, stqjport, oppose, strongly oppose (or have no feelings about)

cffirmative action programsfor African-Ajnericans. The other half receive the same question,

worded exactly the same way, except now the target group is \vomen rather than African-

Americans. By conparing the distribution ofresponses to the two questions, one can estimate

how much difference the target groi^>-African-Americans vs woni^n-makes in overall siqjport

for cffirmative action Myreover, the researcher can also lod^ at certain subsets of the

population—liberals vs conservatives, men vs women, etc.—to sek haw their responses differ

across the two target groups.

Siq^xjse, for example, that we asked this question ofa national sartqAe andfound that their was

much more st^jport for affirmative action pro-ams for women than for ^^can-Americans.

Since both questions referred to affirmative action, and the only difference in wording is the

target group, one might want to ask why different targetgroups lead to (Afferent levels ofsupport

for cffirmative action

We have also worked to construct measures of racial attitudes that are unobtrusive. Let me
explain what, exactly, that last, horrible-sounding word means.

One way to ask about arty sensitive attitude is (Erectly to ask: "Do you favor or oppose

interracial dating?" The problem, ofcourse, is that the respondent might possibly be inclined

to give the "ri^" answer rather than what he or she truly thinks. ! This is most likely to occur

when the respondent really opposes (in this case) interracial datir^ butfears that offering this

answer will make him or her lookprejudiced This phenomenon, called social desirability, has

plagued survey researchfor decades. Consequently it has been difficult to say with corfrdence

that one has identifed the true distribution ofracial attitudesfar the nation as a whole.

We have put considerable effort and we would like io think, somt creativity into constructing

questionnaire items that overcome the social desirability problem That is, we have tried to
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develop measures that allow respondents to say what they really think because they believe there

is no way the intepnewer can know what their true attitudes are. And this is indeed the case,

although the analyst later can estimate what the responses were.

Let me give an example, using a measure that has played a central role in our two national

surveys. Siqjpose we randomly ctivide the national sanple into three subsets. The first groip
receive this question:

"Now I am going to readyou three things that sometimes make people angry or tdpset.

After 1 read all three, just tell me HOWMANYofthem artier you. I don't want to know
which ones, just HOWMANY."

With these ground rules established the interviewer then reads at list of three items:

(1) thefederal government increasing the tax on gasoline

(2) professional athletes getting million dollar salaries

(3) larg^ corporations polluting the environment

The respondent then indicates HOWMANY, not which of the items makes Mm or her artgry.

Now the secondofthe three groups gets these same three items PLUSA FOURTH. Onepossible
fourth item, for example, mi^ be "black leaders askingfor affirihutive action.

"

The third of our three subsets of respondents also get the same thr^ original iiems but a
Afferentfourth such as: "a blackfamily moving in next door.

"

Note that there is a baselirte grot^, which received three items^ a second ff-oup that were

additionally askedabout cffirmative action, anda thirdgroup that \vere additionally askedabout

getting angry at the thought ofa blackfamily moving in next door. |flv comparing the mean level

of items indicated within each group, the analyst can estimate the level ofariger toward either

cffirmative action or a blackfamily moving in next door.

Suf^Xfse, to take a hypothetical example, that the mean far the haseline groiq) was 1.95 (on

average, peopie in thtis groip said 1.95 items made them angry), for the cffirmative action group
2.50, andfor the blackfamily group 2. 15. We would then estimate that 55 percent get angry

over affirmative action (2. 50-1.95 times 100%) and that 20percent get angry aver a blackfamily

moving in next door (2.15-1.95 times 100%).

One mig^ ask whether using unobtrusive measures makes a diffenerxx in the responses people

give. We have compared responses to the direct, traditional survey item with those to our
unobtrusive measures. Generally, there is a considerable gap in the distributions ofresponses.

In several surveys taken of University ofIllinois students, for exdpple, some five percerxt said

directly that they opposed interracial dating. Using an unobtrusiv^ measure, we estimated that

nearly 30 percent opposed interracial dating. In our view, social desirability effects can
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contaminate interview responses to questions about sensitive issues.

Let me, finally, turn to some ofour substantivefindings, most ofwhich are based on measures

of the sort I described above. I will not go into excruciating det^l about each measure (only

academics wotJd want that!), but I stand ready to answer any questions you might have.

I have divided the discussion ofsubstance intofourparts: (J) the relationship between prejudice

on the one hand and anger and opposition toward affirnutive action on the other; (2) an
identification of what other than prejudice seems to underlie the antipathy toward qffirmative

action; (3) the current relationship between political ideology and attitudes toward qffirmative

action; and (4) the role, ifany, that affirmative actionpU^ in exacerbating negative images of
black Americans. I wish to underline what I said before: what fdllows cf^ies to white adults

only.

PrejuBce and /Attitudes Toward j^giimative Action

Perhaps the most obvious question of all is whether racial prefvtMce motivates the hostility

among whites toward qffirmative action programsfor A/rican-Americans. This is also the most

difficult question to answer Definitions ofprejudice abound and the concept has taken on a
convexity that did not exist twenty years ago. Some see prejudice where others do not

We have enqjloyed two quite different measures of racial prefijcSce: stereotypes and the

unobtrusive measure describedabove. 1 willfocus on the second dndsay more about theformer

later in this document.

The unobtrusive measure described earlier assumes that anger tawa-d the idea ofa blackfamily

moving in next door is an expression of racial prejudice. Conparir^ responses of the

respondents who received the three baseline items plus the "bktdcfamify moving in next door"

item with the responses ofthose who received only the baseline itef(is, we estimate that about 12

percent ofnort-southemers are prejudiced Amortg southerners, the equivalent estimate is about

42 percent.

Recall that a third gfoup of respondents received the "black ledders pusturtgfor affirmative

action" item When their responses are compared to those in the baseline condition, wefind that

nearly 45'percent ofwhite non-southerners get angfy over cffirmcttive action and more than 90

percent ofsoutherners do.

Let me convey y^iat Ihavejustpresented in a sli^fy different way. In the non-South about 12

percent expressprgucSce and nearly 45 percent express ar^er ovetr affumutive action In other

words, prejudice expUdns somewhere between one-fourth and one-dnrd of the anger over

affirmative action bi the SotOk sli^aly more than 42percent re^)dndin apr^udicedwqy while

over 90 penxnt exp-ess aiger at cffirmaive action At best. pr^uiSce, as we have defined it.

explains less them 50percent cfsoutherners'anger toward(^trmattw action In short, in neither

reffon can prgtiiBce aUme expUdn the anger toward cffirmative fiction

Thesefigures lead to two conclusions. The first is that pr^udice underlies some of the anger
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toward affirmative action To suggest otherwise would be to dismiss a pattern we havefound
in all ofour surveys. (Moreover, we have alsofound that whites express more hostility toward

affirmative actionfor African-Americans thanfor Mvmen Again, it would seem the difference

can only be attributed to prejudice.)

The second conclusion is that in neither region. South or non-South, can prejudice alone explain

the anger toward c^rmative action For some people, hostility toward affirmative action arises

from negativefeelings toward black people; butfor many others it does not

All the research I have thusfar discussed in this section asks people whether certain race items

"make them angry. " This is a relatively high threshold Supposepeople were asked whether they

opposed a blackfamily moving in next door or, alternatively, opposed cffirmative action What
then hcfpens to the percentages Ijust reported?

With respect, first, to affirmative action, more than 80 percent of white Americans express

opposition The opposition, in other words, is undeniably widespread With respect to a black

family moving in next door, using the word "oppose" rather than "get angry" increases the

percentages noted above (42 percent in the South and 12 percent in the non-South) by about 10

percent

All in all. then, racial prejudice remains a sadfact ofAmerican life. But it alone cannot explain

the widespread outcry against cffirmative action

Soiwces ofAntipathy Toward Affirmative Action

If it is not totally a matter ofprejucdce. what else undergirds the strong reaction to cffirmative

action among many whites? Based on our studies, I offer two plausible explanationsfor which

we havefound support.

The first is that many whites see cffirmative action programs as urrfcar. In their view, such

programs violate principles such as merit and hard work Some people contend that couching

opposition to cffirmativeaction in terms ofmerit, hard work, and the like isjust another means-
in this case, a legitimate means—by which to express prejudice. I do not doubt that this indeed

describes some of what occurs. However, an examination of all the relevant data we have

collected during the past five years does not substantiate the thesis. Many white Americans
genuinely feel that different standards are being cq^ied to blacks and whites and that this is

wrong.

I will report the results oftwo experiments here. In one, we asked people whether (BLANK)
should be required to make it on their own rather than receive supportfi^om government. In one
case, the (BLANK) was Africart-Americans, in the other immigrants jhmt Western Europe. In

both cases, whether the targetgroup was African-Americcms or imm^ranlsfrom Western Europe,

respondents overwhelnungly optedforpeople doing it on their own Based on this ejqxriment.

at least, people apply the standard ofself-help equally to all groups.

The second experiment was designed to determine whether the widespreadsupportfor hard work
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and doing it on one's awn infact reflects a harshness amortg whites toward A/HcarhAmericans.
That is, does adhgrence to these principles mean that whites oppose any attempts to help black

Aimricans?

One halfofour national sample was asked:

"Some people say that because ofpast discrimmati(m, qualified blacks should be given

preference in university admissions. Others say that this is wrong because it

discriminates agcdnsts whites. Haw do youfeel-creyou infavor ofor opposed to gjmng
qualified blacks preference in admission to colleges and universities?

The other halfreceived a differently worded version:

"Some people say that because ofpast discrimination, an extra effort should be made to

make sure that qualified blacks are consideredfor university admission Others say that

this extra effort is wror^ because it discriminates against whites. Haw do youfeel—are
you infavor ofor opposed to making an extra effort to make sure qualified blacks are

consideredfor admission to colleges and universities?

The differences in responses to the two versions are striking. Only one offour—25 percent—

enq^ressed stpportfor thefirst version, couched in terms ofprefereriial treatment. On the other

hand nearty 60 percent expressed supportfor some kind of (wtspecifiec^ extra effort.

It would appear, in other words, that a sizeable mcgority of whites see the needfor and are

willing to stqjport some kind ofextra effort as lor^ as that effort does not sound like prrferential

treatment.

This second experiment also suggests a second reason why whites have expressed so much
opposition to affirmative action-the very term has beame a lightrdr^ rod that conveys

considerably morepreferential treatment than cffirmative action definedprecisely, was intended

to give. Sometimes political words take on a life of their own, which may be the case here.

(Others, ofcourse, see the term affirmative action as a symbol ofcommitment to racial equality.)

All in all then, our data suggest that adherence to principles offabness and the like expkdn

much of the hostility toward affirmative action that prejuckce does not explain

Parttsamhip, Political Ideology andAffbmative Action

Our surveys indicate that ar^er toward cffirmative action does notfall along traditional party

and ideological lines among the mass public. Our two national surveys have found that

resentment is spread almost evenly across people who hold different partisan cffiliations and

ideologies. Republicarts express no more anger toward affirmative action on the whole, than

Democrats. Nor do people who call themselves conservatives—stror^ conservatives are the one

exception-look much d&fferent than their liberal counterparts.

We have been talkir^ about the distribution of anger—a good measure of intensity—toward
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affirmative action Ifwe consider opposition rather than artger, there are some partisan and
ideological <Mffer&tces, but they are small.

Our 1994 survey included both direct and unobtrusive measures of anger toward cffirmative

action In the first instance, we simply askedpeople whether they were angry aver cffirmative

action In the second, we used the unobtrusive measure I described earlier. Our hypothesis was

that the unobtrusive measure would uncover hig^r levels of anger. In fact, we found a 15

percent difference, with the unobtrmive measure identifying the higher level ofanger.

What we alsofound was a significant difference in reporting among liberals and conservatives.

Using the direct measure, about 33 percent ofthe liberals expressed artger and about 50percent

of the conservatives did This is a 17 percent difference. Using the unobtrusive measure,

however, 56percent ofthe liberals expressed anger and 59 precent ofthe conservatives did In

short, using a direct measure, with all the social desirability trcfpings, we find a sigruficant

difference between liberals and conservatives. But when we turn to an unobtrusive measure, we

find no difference at all.

The question, ofcourse, is why are liberals more inclined to express anger when the measure

is unobtrusive than when it is direct? Based on a thorou^ analysis ofour data, we believe that

liberalsfear that publicly acknowledging their opposition to racial preferences tags them as a

person less concerned about racialjustice than theyfeel themselves to be. I want to be sure that

this conclusion is clear. We are tjQi suggesting that liberals are somehow devious in expressirtg

their awn attitudes toward affirmative action We as. suggesting that iffitmotive action has

become a difficult issue fi:^ them.

(An aside: Contrary to media reports that the hostility toward cffirmative actionfor ^can-
Americans is largely concentratedamong white males, wefound little evidencefor this contention

in our two nati(mal surveys. Artger toward cffirmattve action, as we measured it, is quite equally

disbursed across males andfemales. We didfinda significant male-female difference among our

southern respondents, with angpr disproportionately concentrated among males.)

/^fimative /iction and Stereotyping

One of the essential psychological processes ofall human beings is categorization We divide

the world into men end women, students and non-students, liberals and conservatives, young and
old Indeed it woidd be irrpossible to understartd the world without categorizing.

What makes categorization especially importcmt to the topic at hartd is that categorization often

leads to "we-they" thinking. Thus, for example, the more that white people think in black-white

terms, the more likely they are to place African-Americans in the "they" category. (Cf course,

the samepsychology cq^ies to Afiican-Americcms—the more they think in racial terms, the more

inclined they will be to place whites in the "they" category.) "We-they" thinking, in turn, causes

people to increase negative stereotyping ofmembers of the out-grotq>, that is, the "they's.
"

To the extent that affirmative action increases categorical thinking along racial lines, itfollows

that it will also cause an increase in the use of rtegative stereotypes among whites. All the
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available evidence indicates that negative stereotyping ofblacks ammg whites is quite pervasive

under normal circmmtances; the question here is whether discussions ofqfftrmative action ndgfit

unwittingjfy exacerbate an already serious problem.

We have tried to answer this question as follows. In our surveys, one-halfofour respondents

were first asked to indicate how much they thought selected negative stereotypes C'dcatgerous,

"

"irresponsible, " "Icey, " etc.) applied to African-Americans. A second half were also asked to

answer the stereotype questions, but only qfter they first hnd rt>nH several questions about

qffimkitive action What we wanted to know is wither getting people first to think about

cffirmative action would increase the level ofnegative stereotyping.

We fourxi that it does. Negative stereotyping was consistently hitter among those who first

thou^ about cffirmative action than among those who ctd not.

What to make of this pattern is a matter of interpretation. I leave it to you to make it

ConduBtig Conment

I have tried to present our data to you as straightforwanSy as possible. I conclude with an

admonition I made at the outset: transcend ar^ particularfirtding artd Ux^ at the evidence as

a M^k.

Good luck in your decisionmaking on a subject ofg/reat inportarKX to all Americans.
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Mr. Canady. ok. Thank you very much, Professor.

Mr. Coleman.

STATEMENT OF WILLIAM T. COLEMAN, JR., SENIOR PARTNER,
O'MELVENY & MYERS LAW FIRM

Mr. Coleman. Mr. Chairman, before I start, I heard the testi-

mony of the previous witness; I really shudder. Can you imagine
that if I am a black person going for a job and I know that the
manager is white, and my friends tell me that I've got 1 out of 5
chances that I'm going to be turned down because of hostility to-

ward my color, it seems to me, if anything, that's another reason
why you really need affirmative action. I could imagine, if I were
in the armed services and felt that the white lieutenant was hostile

toward me because of my color, and, therefore, he was going to

send me out on the point, I certainly thank God that the Army had
judgment enough to create an institution where race is much less

relevant than any other institution in the United States today.
But I really want to thank you for this public opportunity to dis-

cuss the vital importance of various types of affirmative action as
important business, social, economic, moral, and political tools to

help continue the process of uniting and integrating America. Un-
fortunately, in my judgment, this hearing is labeled "the economic
and social impact of race and gender programs." This is an unfair,

misleading description, if the real issue is affirmative action, as the
two, affirmative action and preferences, are light years apart. In
my judgment, it is like calling the charitable tax deduction for gifts

to educational institutions the Al Capone or Jesse James deduction
for teaching and cause and prevention of bank robberies.

But, first, for the direct, simple answer to the question which I

was informed would be posed to this panel today; to wit, is affirma-
tive action causing racial pluralization? The answer is strong, sim-
ple, and direct: an unconditional "no." It would take the skill of one
who could reproduce Beethoven's Ninth Symphony on the head of
a pin to devise a system which would eliminate the effects of cen-
turies of racial and gender discrimination without taking race and
sex into account in the process.
Brown v. Board of Education made governmentally imposed ra-

cially segregation unconstitutional. It did not and could not, how-
ever, eliminate racial prejudice and misguided racial attitudes
which still exist in this 20th century society.

I ask you for a moment to look at the facts. For over 400 years,
everyone was taught to the contrary, whether teaching was by the
Government, most churches, most schools, most businesses, most
political parties—just about everybody. Secondly, since Brown,
there have been some slight changes, but can any fair observer of
the American scene today say that jobs, position of power, where
most of us live, our education, our capital position, et cetera, has
not been adversely affected by our status as African-Americans?
Does any survey or picture of America today show that benefits
and detriments are distributed among the people in such a way
that one can say race is irrelevant?

If one believes in a just God, as I do, and I think everybody
there, whether you're a Catholic or Jewish, Protestant, Muslim, or
any other religion, you have to believe that God did not single out
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one race to give them superior talent and make another race infe-

rior. If you conclude that, which I think every good American does,

then we all have to say that there's something in the system which
prevents the normal forces from working. That is why affirmative

action is required; it is merely the summary of all the measures
used by the Federal, State, and local governments, universities and
colleges, and corporations not only to remedy past and present dis-

crimination, but also attempts to prevent future discrimination.

This goal is a worthy effort and I think is accepted by the over-

whelming majority of the American people
On pages 5 and 6 of my written statement, I have described var-

ious types of affirmative action, and that's one of the problems.
When you use the word "affirmative action," in my judgment, you
mean at least 100 different things, and I wish people would begin
to describe exactly what they mean rather than put everything in

one basket.
I want to say that, in my judgment, it is crystal clear, whether

you read the Supreme Court decisions, statements of the President
of the United States, or any other person, that affirmative action

is not about quotas; it is not about affirming a situation which ben-
efits or distributes based solely upon race and regards color quali-

fication; it is not about abandoning merit. In fact, if you read, re-

read, the Griggs case, it's just the opposite. There you had a system
where blacks were excluded without having an opportunity to

share their merits, and the Supreme Court said that was wrong.
Thirdly, on this issue of race discrimination, as I have looked at

the latest statistics of the Labor Department, only 1 to 3 percent
of all of its cases involve any claim by a white male that he has
been discriminated against, and in most of those cases it's a case

where the white male is claiming that the white woman took his

job, not that a black took his job.

In fact, in this society white males have done, still do, and will

continue to do as long as I live, quite well. Ninety-six percent of

all American CEO's are white, 85 percent of tenured college fac-

ulties, 86 percent of law firm partners, approximately 80 percent

of the U.S. House of Representatives, and 96 percent of the U.S.

Senate. White male earnings are 33 percent higher than for any
other gr&up.

I'd ask any of you the next time you go back to your district to

walk through almost any factory and try to determine who has the

good jobs and those that determine, and I'm pretty sure that none
of you will find that blacks begin to anywhere represent what they
represent in the population. I could go on, but I think if you look

at it in every instance, and I tried to lay it out in the paper, every

instance you look at, the fact is that black Americans do less well

in terms of job opportunity than white Americans.
Also, I think that you have to reexamine this resurgent myth of

white superiority, "The Bell Curve," the end of racism. Can you
imagine that our universities are still training professors who write

a piece to say that slavery was not wrong and segregation was real-

ly the altruistic white person realizing when he freed the black

that he had to give him less work because he or she didn't have
the ability.
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Affirmative action has had benefits. For example, in 1970, only

23,000 of all the police officers were black. Today—in 1990, the fig-

ure was 63,000. No one who watched the situation in Los Angeles,

or any other city, including my beloved Philadelphia, won't say that

there is a great public interest in seeing to it that there are many
more minorities on the police force in these urban communities.

The situation with respect to blacks who finish high school and
go on to college has improved. It's increased 27 percent since 1982

to 1992. Between 1976 and 1980, black colleges enrollment has in-

creased 5 percent. Yet, still there's a great lag. In 1991, only 11.5

percent of blacks had completed 4 or more years of college, as com-
pared to 25.9 percent of whites. And being a Republican, I'm em-
barrassed to say this: "When the Reagan administration began to

decrease the sweep of affirmative action in education, the figures

showed dramatically that the number of blacks getting opportuni-

ties dropped." Also, with respect to the Banneker scholarship at the

University of Maryland, once the program was ended, the number
of blacks went from 36 down to 19.

I see my red light is on already. In summary, I'd just like to

say—and I wish you'd read the appendices that I tried to accumu-
late—most business executives favor affirmative action. Most politi-

cal leaders do. Nine Presidents have favored it. Most educational

institutions do. The American Bar Association—and I could go on
and on.

I've then tried to lay out in my paper the reason why I think that

there is this increased feeling of racial hostility, one being that it

may not be any different; it's just the fact that it's hit the front

page again. Second is, if you would just look at the difference with
respect to how police treat their citizens, you can understand it.

Third, you will find that discrimination still exists in this country,

and I think, and I close my statement with quoting from Charles

Lamb, who said: "I could never hate anyone I know." Once you end
segregated segregation, which you haven't; once you end segregated

universities, which you really haven't if you mean by that blacks

participating appropriately; once you end segregation in the work
force and people really begin to live and work together, I think that

at that point you will see a reduction in racial hostility.

I beg you not to take away the one tool which has worked in this

country to help. I also beg you—and then I will be finished—take

one day at 8:15 in the morning, leave the Waldorf Astoria right up
Park Avenue, watch those well-scrubbed white kids come out, go to

those great private schools, go to those good few public schools in

New York located near them; swing up past 123d Street through
Harlem. Look at the different conditions, and then ask yourself, if

that's what this country's doing to its people, is Columbia Univer-
sity unfair, is NYU unfair, that when it looks at who it's going to

admit to college, that it doesn't say I have to use something other

than merely scores to determine which of those citizens 20 years
from now will really lead this country.

[The prepared statement of Mr. Coleman follows:]
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Prepared Statement of William T. Coleman, Jr., Senior Partner,
O'Melveny & Myers Law Firm

"AFFIRMATIVE ACTION" AS USED TODAY
DOES NOT, COULD NOT, AND SHOULD NOT CAUSE

RACIAL POLARIZATION

Mr. Chairman and the members of the Subcommittee. Thank you

for this opportunity to address the importance of affirmative

action as a business, social, economic, moral and political tool

that has helped unite and integrate Americans. The topic of this

hearing is "The Economic and Social Impact of Race and Gender

Preference Programs." As I will discuss, I object to the word

"preferences" if the topic is affirmative action. They are not the

same. For the direct, simple question I was informed would be

posed to this panel here today, "Is affirmative action causing racial

polarization," my answer is strong, simple, direct: an

unconditional "no."

Mr. Coleman is Senior Partner in the law firm of
O'Melveny & Myers, was Secretary of Transportation in the Ford
Administration and is Chairman, NAACP Legal and Educational Defense
Fund, Inc. Attached hereto as Appendix A is a more extended
biographical sketch. It is attached not as an ego indulgence but
(1) to demonstrate that the American dream is still much alive and
(2) to demonstrate that I have had over 50 years as an adult,
contacts with many forces in the United States in many diverse
situations and thus might have some sound judgment on how people
react and feel.
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It would take the skill of one who could reproduce Beethoven's

Ninth Symphony on the head of a pin to devise a system which would

eliminate the effects of centuries of racial and gender

discrimination without taking race and sex into account in the

process. As one of the lawyers for the plaintiffs in Brown v. Board

of Education^ , in Aaron v. Cooper^ (the Little Rock School case), and

other cases, I can unequivocally say that affirmative action, as

used and approved by courts, businesses, educational institutions,

the federal executive branch and most states, is not what is

increasingly dividing America today on the basis of race.

Brown, known as the case that struck down the doctrine of

separate but equal, is clearly a turning point for the good in

American history. Unfortunately, the one thing, however, that

courts could not guarantee through Brown, is that racial prejudice

and racial and gender discrimination, simply because of Supreme

Court decisions, would be eliminated root and branch from American

society. Although the nation has made many gains toward making

America, for all of its citizens, the home our forefathers at

Philadelphia in 1787 and their sons and daughters at Gettysburg and

Lookout Mountain in 1863-4 ordained, we continue to face division

among the races. The reason for this division today is no

different from the reason for the division between the races at the

time Brown was decided. In fact, increased access to knowledge and

347 U.S. 483 (1954)

.

358 U.S. 27 (1958)

.

3
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prosperity for only parts of our society have exacerbated it.

Affirmative action is not what divides us. In fact, to the

contrary, it is an instrument that has been vital to bridging the

divide and making one nation indivisible for all Americans, our

nation of people that Theodore Roosevelt and Woodrow Wilson and

every American President since has recognized as "exceptional."

WHAT IS AFFIRMATIVE ACTION?

Affirmative action is a tool used to bring about equal

opportunity in employment, business contracts, education and

housing. It is a summary of those measures by which federal, state

and local governments, universities and colleges, and corporations

not only remedy past and present discrimination, but also prevent

future discrimination in a worthy effort, accepted and yearned for

by most Americans, to attain an inclusive society. Affirmative

action permits the use of race or gender-conscious measures to

bring about equality of opportunity. As Justice Blackmun so

eloquently stated, "In order to get beyond racism, we must first

take account of race. There is no other way. And in order to

treat some persons equally, we must treat them differently. We

cannot — we dare not — let the Equal Protection Clause perpetrate

racial supremacy."^ I can attest to the fact, that had the Court

in Brown, and courts in many other civil rights cases, not taken

race into account in fashioning a remedy, the two distinct worlds

^ Regents of the University of California v. Bakke, 438
U.S. 265, 407 (1978) (Blackmun, J., concurring opinion).



313

which existed prior to Brown would today be even more separated*

and the American cry of freedom and equality would be revealed to

the entire civilized world as a mere illusion.

Affirmative action is a flexible concept which includes

various actions to ferret out those present barriers for women and

most minorities, not based upon merit and qualifications, to

opportunity. As long as such barriers exist, women and most

minorities are deprived of opportunities which white males, many of

less qualifications if measured by merit, often in the past and

still receive. For example, where an employer formerly may have

only used word-of-mouth announcements for new job openings, thus

perpetuating an all-white-male work force, the employer's

affirmative action plan may include job postings and announcements

in media targeted at minorities and women. Also, an educational

institution may use scholarships which are designed to attract

students who belong to groups that were historically denied

admission. Or an educational institution, realizing the

inferiority of instruction and teaching in certain urban public

schools, might use tests which would try to bring out the real

intelligence and intellect of students who got their first 12 years

* In North Carolina State Board of Education v. Swann , 4 02 U.S. 4 3

(1971) , the Supreme Court struck down a state statute which
prohibited student assignment on the basis of race. Chief Burger
explained that "[T]he statue exploits an apparently neutral form to
control school assignment plans by directing that they be "color
blind"; that requirement, against the background of segregation,
would render illusory the promise of Brown v. Board of Education . " 402
U.S. at 46.
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of education in such inferior schools. Other programs may include

training and apprenticeship efforts.

Affirmative action also has been a significant and needed tool

for effective enforcement of anti-discrimination laws. Not only is

affirmative action used as a remedy in cases of actual, proven

racial or gender discrimination, it has also been voluntarily

adopted to prevent or avoid possible future racial or gender

discrimination. In enacting Title VII of the Civil Rights Act of

1964, Congress intended to encourage employers to come into

voluntary compliance with the law and the nation's goal. The

Supreme Court has held that prohibiting such voluntary efforts

would "imped[e] attainment of the ultimate statutory goals."* In

his concurrence, Justice Blackmun explained that forbidding

voluntary efforts would "plac[e] voluntary compliance with Title

VII in profound jeopardy."® Voluntary measures play an integral

role in "breaking down old patterns of racial segregation and

hierarchy."' Significant gains have also been made in education,

housing, and contracting because affirmative action has opened

doors that were once closed to minorities and women.

Consider this hypothetical: A city in the North, South, East

or West of 750,000 people, 30% of which are minority, 50% are

female. Yet, the police force includes no minority members and no

' United Steelworkers of America, AFL-CIO-CLC v. Weber, 443
U.S. 193, 207 (1979).

• Id. at 210 (Blackmun, J., concurring).

' Id. at 208.

6
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women. There are also one or two schools in the white sections of

town with meaningful courses that would help one to pass civil

servant examinations, including the policemen's entrance exam.

Also, much of the previous hiring and notices of vacancies were

done in such a manner that families of present and past policemen

got hired and notices of vacancies appeared only in the white

newspapers of general circulation. On January 1, 1985, because of

a court decree, or political decision, or just plain intelligence,

the city was forced, or voluntarily decided, to end its practice of

racial and gender discrimination in the police force. Statistics

show that through death or retirement, there is a turnover of about

300 policemen per year. Certainly, if the police department, using

its former methods and its former tests, got an initial eligibility

list which was only 2% minority and 1% female, it would be

irresponsible if it did not take various types of affirmative

action to increase the number of minorities and women on the police

force eligibility and hiring list, as each year it replaced its 300

white retirees.

Suppose, in addition, to take the examination for sergeant or

higher there was a requirement that the applicant had to be on the

police force for at least 10 years, or an applicant got an extra

point for each year he or she served on the force as a police

officer. I think most people and most scientific literature would

agree, it is important to have minorities and females as sergeants

or higher. Thus, a form of so-called "affirmative action" would

have to be used to serve best the public interest.
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Where race and gender were used for years as an exclusionary

device, these characteristics (race and gender) obviously must be

taken into account in order to provide opportunities to qualified

workers who were adversely impacted by prior and current

discrimination. Furthermore, such efforts would need to be

continued in order to bring representation of minorities and women

to approximately the place it would have been in the absence of

prior discrimination.

MYTHS AND DIVISIVENESS

As I will show in more detail in a few minutes, a strong

majority of Americans, including a majority of white Americans,

actually support affirmative action. To the extent that some white

Americans, even though clearly in the minority, oppose affirmative

action, it is caused to a large degree by misunderstanding about

the nature of this remedial tool and also by a lack of knowledge of

history and its current implications. The media and some

politicians bear a great deal of the blame for perpetuating myths

about affirmative action. Thus, I call upon this esteemed body to

take action to educate all segments of the public about the true

nature of affirmative action. Perpetuating myths about affirmative

action, and in the case of some political figures, using this issue

for temporary political gain, is a disastrous national strategy.

Ultimately, using myths and thereby miseducating Americans will

only impede the progress we have made over the past thirty years,

toward a more inclusive and productive society.

8
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The first myth is that affirmative action is about quotas, ie.

,

a hell-bent desire to get a certain percentage of minorities or

women hired regardless of their qualifications. Nothing could be

further from the truth. Affirmative action is not, and never has

been, a device to achieve a quota system requiring rigid results,

without regard to qualifications. Neither the federal government,

nor the Supreme Court, nor the NAACP Legal Defense and Educational

Fund, Inc. (LDF) , nor the Lawyers' Committee for Civil Rights under

Law, nor American businesses, unions or educational institutions,

have ever endorsed quotas or a need for quotas. For example, as

early as 1973, the Nixon Administration, one of the two parents of

affirmative action, issued an Interagency Agreement which flatly

rejected quotas. Instead, to enforce President Johnson's Executive

Order No. 11246, which imposes affirmative action requirements on

federal contractors. President Nixon endorsed the use of flexible

employment goals and timetables set in relation to the pool of qualified

minorities.' This policy was later adopted in regulations which

expressly reject quotas, stating: "Coals may not be rigid and inflexible quotas

which must be net, but must be targets reasonably attainable by

means of applying every good faith effort to make all aspects of

the entire affirmative action program work."®

' Memorandum - Permissible Goals and Timetables in State
and Local Government Employment Practices (March 23, 1973).

' 41 C.F.R. S 60-2.12(6) (emphasis added).

23-373 96-11
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In 1986, the Supreme Court upheld the use of goals (not quotas)

in Local 28, Sheet Metal Workers v. EEOC^° , as a remedy for race

discrimination. Goals and timetables, not quotas, continue to be

used not only as a court-ordered remedy for discrimination, but

also are voluntarily used by governments and the private sector

affirmatively to provide opportunities for all Americans. "[T]his

understanding of the difference between goals and quotas seems to

me workable and . . . consistent with [Title VII].""

The second myth (or oft repeated untrue tale) is that merit

qualifications are abandoned in the implementation of affirmative

action programs. Merit qualifications are exactly what affirmative

action requires. Affirmative action discards impermissible and

irrelevant qualifications; it creates "an environment where merit

can prevail."'^ For years, educational institutions and employers

often accepted individuals using criteria not related to merit, but

which favored white male applicants. Since Griggs v. Duke Power^^

,

however, such traditional measures of "merit," having nothing

whatsoever to do with the actual qualifications to do the job, have

been successfully challenged. Word-of-mouth hiring, nepotism, and

job requirements unrelated to job duties have finally been exposed

as measures used to advantage white males, without regard to merit.

478 U.S. 421 (1986)

.

Id. at 496 (O'Connor, J., concurring).

NAACP V. Allen, 493 F.2d 614, 621 (5th Cir. 1974)

401 U.S. 424 (1971)

.

10
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Where affirmative action programs are utilized, no longer can white

males be given opportunities to the exclusion of women and blacks

and other minorities solely because of their group affiliation.

Now, opportunities are also open to qualified minorities and women.

Furthermore, the myth and oft told false tale that affirmative

action forsakes qualifications is degrading to minorities and

women. This theory presumes that in any instance in which an

affirmative action plan operates, minorities and women who make

gains are not qualified to do so. In 1941, I became one of four

black freshman at Harvard Law School. I went on to become the

first black Supreme Court clerk, perhaps the first black partner in

a major law firm. Secretary of Transportation under President Ford,

and Senior Partner at O'Melveny & Myers, I assure you that, but

for certain affirmative actions along the way, some of these

steeples of opportunities would have passed me by, as they have

passed by, or been denied to so many equally competent people in my

race.

Another myth is that so-called "reverse discrimination"

results from affirmative action. So-called "reverse

discrimination" has become the constant refrain of many who oppose

affirmative action. The media has given great attention to what

they have termed "angry white males," who are allegedly the victims

of affirmative action.

In fact, even claims or allegations of actual reverse

discrimination in cases filed or cases before government agencies

are exceedingly rare. The Labor Department reported that reverse

11
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discrimination cases constituted only between one and three percent

of more than 3000 reported federal cases between 1990 and 1994/*

Many of these reverse discrimination claims were brought by

disappointed white males who wrongfully assumed that women or

minorities obtained job opportunities because of race or gender,

not qualifications. But let us look at the evidence.

Across the board, white males are doing very well. White men

make up 96% of America's CEO's. '^ In addition, white males are

over 85% of tenured college faculty, over 86% of partners in major

law firms'®, and lest we forget, almost 80% of the U.S. House of

Representatives and 89% of the U.S. Senate. And, the Senate is 96%

white. The continued domination of white males in these

occupations leaves little room for minorities and women.

Furthermore, in 1992, white males' median weekly earnings were 33%

higher than those of any other group in America. '^ Preferential

treatment for white males has clearly worked in America. We must

continue to attempt to bring others to the table of opportunity,

for the good of the whole nation.

at 82,

BNA Daily Labor Report , March 23, 1995, AA-1.

Faye Rice, "How to Make Diversity Pay," Fortune, Aug. 1991,

Statistical Abstract of the United States 407-410 (1994).

'^ U.S. Department of Commerce, Statistical Abstract of the
United States 426 (1993).

12
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THE RESURGENT MYTH OF WHITE SUPERIORITY

Finally, I must address one last myth, which is perhaps the

unspoken premise underlying the other myths about affirmative

action. And this is the myth, which appears once again to be

gaining currency, that blacks are simply inferior and undeserving

of a more equitable share of the American pie. Ultimately, the

case for affirmative action rests on the belief that, in the

absence of a history of, and current manifestations of,

discrimination and prejudice, America's educational opportunities,

jobs, wealth and other societal benefits and responsibilities

would be distributed much more evenly among racial groups and

between men and women. Those of us who believe in a God, whether

Christian, Jewish, Muslim, or of another religious group, find it

impossible to conclude that God would be unfair in the distribution

of talents among groups of persons. In my belief, God is fair and

it is simply inconceivable that ability, intelligence or character

has been disproportionately reserved for one superior group.

The drive from downtown Manhattan, up Park Avenue, through

Harlem and over the river to LaGuardia Airport, a trip I have taken

many times by car, is a frequent reminder to me of the unfairness

of the current distribution of material advantages and educational

opportunities. Along Park Avenue, I see children, almost all of

them white, impeccably dressed in expensive clothing, emerge from

their luxury apartments, on their way to elite private schools with

the highest quality in educational resources. Just a few minutes

later, another group of children, almost all black or Hispanic,

13
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step out of dilapidated housing, and walk over debris to rundown

school buildings starved for resources, such as textbooks and

computers. Only a non-rational person or a bigot can deny that if

the white children from Park Avenue immediately after birth traded

places with the minority children from Harlem, the educational

achievement of each group would reflect the quality of their

schools and their teachers, not their race. I would ask opponents

of affirmative action if they really believe that there are not

man^ children in inadequate schools in poor neighborhoods around

the country that are as inherently bright and intelligent as those

kids on Park Avenue. When Columbia University or any other college

or university makes its admissions decision, I strongly advocate

that it is appropriate affirmatively to include qualified minority

students who have suffered from educational deprivation.

At its core, a large part of the case against affirmative

action boils down to the claim that whites are superior, and that

blacks are inferior. Otherwise, the myths that African Americans

are getting positions and benefits for which they are not qualified

or entitled could not be seriously asserted. Recent publications

are recirculating the once discredited claim that blacks are

inferior as reason to abandon affirmative action. For example. The

Bell Curve^^ argues for an end to affirmative action because "it has

'* Richard J. Herrnstein & Charles J. Murray, The Bell
Curve. Intelligence and Class Structure in American Life (1994) .

14
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been based on the specific assumption that ethnic groups do not

differ in abilities" and "that assumption is wrong."'"

I am distressed that it seems to have become socially accepted

in public discourse to express the racial superiority assertion

which we thought had been banished with the decision in Brown v. Board

ofEducation. As an honors graduate of University of Pennsylvania and

of the Harvard Law School, a member of the Harvard Law Review, and,

recently, the recipient of the Presidential Metal of Freedom, I am

enraged, insulted and deeply saddened by recent, highly trximpeted,

purportedly scholarly works, claiming that blacks are not as

intelligent, nor as culturally advanced, as whites. The assertions

in The Bell Curve rely upon racial eugenics, recycling the very

theories that supported oppressive regimes of slavery, Nazi Germany

and segregation. And, in the same vein as The Bell Curve, the

deceptively titled. The End ofRacism^ , asserts that American slavery

was not a racist institution, and segregation was only an attempt

by paternalistic whites to permit blacks "to perform to the

capacity of their arrested development."^'

The resurging public acceptability of racial inferiority

attacks also explains the justifiable alienation and anger felt by

African Americans. Is it any surprise that even middle- and upper-

Id. at 449.

Dinesh D'Souza, The End of Racism (1995).

Id. at 179.
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income African Americans are enraged and feel excluded from the

mainstream of America when publications such as these receive

widespread attention? As recently reported in the Washington Post,

even "for the most high-achieving African Americans . . . the

moment never arises when race can be treated as a total

irrelevancy. Instead, too often it is the only relevant factor

defining our existence."" The invidious, corrosive impact of the

recent, highly publicized resurgence of these racial eugenics

theories is indescribably damaging to the tenuous hold African

Americans have achieved on the American dream. I suggest the

country would be better served if Congress would hold hearings to

expose these deceptive racial inferiority claims, instead of once

again debating the highly beneficial policy of affirmative action.

I call upon this Subcommittee, and the entire Congress, forcefully

to reject these claims of racial inferiority and, as proof of the

Congress' belief in the character and intelligence of African

Americans, other minority groups and women, to reaffirm the federal

commitment to affirmative action as a gradual method of moving

toward a more equitable division of society's resources, benefits

and responsibilities.

" Kevin Merida, "Worry, Frustration Build for Many in Black
Middle Class; Growing Worries Among Black Middle Class Series;
Reality Check: The Paradox of Program Series", Washington Post , Oct.
9, 1995, at A22 (quoting Ellis Cose, The Rage of a Privileged Class
(1993)).
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AFFIRMATIVE ACTION WORKS

Affirmative action continues to tear down America's "Whites

Only" signs, which still exist, if only subtly. Through

affirmative action we have made some strides toward equal

opportunity, but we still have far to go.

In education, African Americans have made significant gains

since Brown because of affirmative efforts to provide educational

opportunities. These gains will impact generations to come."

The number of black high school graduates enrolling in college

increased 27% between 1982 and 1992,^* Between 1976 and 1980,

black college enrollment increased five percent." Yet, blacks

still lag behind. In 1991, only 11.5% of blacks had completed four

or more years of college, as compared to 25.2% of whites."

There is no evidence that any of these gains have resulted in fewer

white males getting educational opportunities.

" Over the past 20 years, the scores of minority youth in
math and verbal/ reading achievement tests have risen significantly.
The gap between test scores of whites and minorities has decreased
by approximately 40% between 1975 and 1990. Higher test scores may
in part be attributed to higher educational attainment among
parents. Rand, Student Achievement and the Changing American
Family 16, 45-46 (1994) . Of course, affirmative action has been a
strikingly effective tool in producing more educational
opportunities in higher education for African Americans.

" "Blacks' College Enrollment Slows," The Baltimore Sun , Jan.

8, 1995 (citing to a December 1994 study by the American Council on
Education)

.

" National Association for Equal Opportunity in Higher
Education, The Status of Blacks in Higher Education (1989).

" National Urban League, Inc. The State of Black America
1993 249 (1993)

.
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without continued affirmative action, however, the gains of

minority students are likely to slow or even be reversed. As soon

as the Reagan Administration began efforts to cut back on

affirmative action, African American college enrollment slipped

3.8%, from 1980-1984.^^ In 1993, African Americans received only

2.8% of the 39,754 doctorates awarded in the U.S.^* These

numbers need to be increased. Recently, the U.S. Court of Appeals

for the Fourth Circuit, reversing the District Court of Maryland,

held unconstitutional the University of Maryland at College Park's

Benjamin Banneker minority scholarship program. The Banneker

program was designed to attract high-achieving African American

students to the University, to aid the state's effort to

desegregate the state's flagship university. In the year since the

decision, the University combined the Banneker program with an

existing program, where race is one factor among others in the

selection process; as a result, the number of high-achieving

African American students who received scholarships has dropped

from 36 to 19."

"" National Association for Equal Opportunity in Higher
Education, The Status of Blacks in Higher Education (1989).

2" Id.

" In Hopwood v. Texas, 861 F. Supp 551 (W.D. Tex. 1994),
the court found that out of approximately 500 seats available for
entering law students at the University of Texas School of Law in
1992, the class would have had at most nine African Americans and
18 Mexican Americans had the school been required to admit students
solely on the basis of their Texas Index scores (composite number
based on applicant's grade point average and LSAT score), without
regard to race and other considerations. Id. at 563, 571. It is

(continued. . .

)
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In employment, African Americans have clearly made gains, many

of which would not have occurred except for affirmative action

programs in education and employment. For example, in the ten

years following the passage of the Civil Rights Act of 1964, little

progress was made in desegregating large city police and fire

departments. However, after affirmative action programs were put

in place either voluntarily or by court order — many the result of

lawsuits brought by the Legal Defense Fund — minorities and women

began to make inroads in significant numbers. In 1970, 23,796 of

the nation's police officers were black, while in 1990, 63,855

police officers were black. ^^

When I served as Secretary of Transportation for President

Ford, I was dismayed at the low numbers of minority employees in

the Department and the low level of participation of minorities in

construction projects funded by the Department. When I took the

oath of office to uphold the Constitution and the laws of the

United States, I had a duty to ensure that all Americans were

provided with equal opportunities to employment and that

contractors of all races could share the profits of federal

contracts. To make this a reality, I made affirmative action an

"( . . .continued)
important to note that the Texas Index has not been shown to be a
valid predictor of success for African American students at the Law
School, Declaration of Mr. Martin Shapiro, June 1994, filed in
Hopwood, and that, but for the use of affirmative action in
admissions, African Americans would have been unlawfully excluded
from the institution.

^° Andrew Hacker, Two Nations; Black & White. Separate.
Hostile. Unequal 121 (1992).
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essential prerequisite for government funding and created goals and

other incentives for the hiring of minority personnel. We made

substantial progress. Minority certified public accountants were

hired to examine the Federal Aviation Administration's books; more

minorities were recruited as air traffic controllers; the Northeast

Corridor Project included a substantial minority business program,

which has not only benefited black entrepreneurs but created

construction jobs and training for black laborers. Also, in

connection with the grant of money for the subway system in

Atlanta, Georgia, I insisted that the competition had to be

devised so a significant number of the stations should be designed

by minority architects. The Olympic visitors will witness some of

the best designed subway stations in the world. Affirmative action

worked at the Department of Transportation.

Affirmative action has significantly increased educational and

employment opportunities for women. Women represented only 7.4% of

undergraduate business degree recipients in 1959-60. Thirty years

later women were awarded almost half (46.7%) of undergraduate

business degrees. Women also made significant progress in

biological science, engineering, mathematics and physical

science.^' In 197 5, women were 4.3% of architects, 13.1% of

economists, and 7.1% of lawyers. ^^ In 1993, women were 18.6% of

3' The American Woman, 1994-1995, Where We Stand, Table 2-4,

^2 Id. at Table 3-10.
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architects, 47.6% of economists and 22.8% of lawyers and judges. '^

Clearly, progress has been made, but affirmative action is

still needed. The playing field has not been leveled for

minorities and women. For example, African Americans, who

constitute 11% of the total workforce, make up less than 3% of

lawyers and dentists and less than 4% of doctors, industrial

engineers, engineers, and managers in marketing, advertising and

public relations.''* In addition, average earnings of African

American workers in 1990 was only 73% of white workers earnings.^*

African Americans also suffer greatly from a 400-year

disadvantage in the accumulation of wealth. Whites have been the

beneficiaries of centuries of unfettered access to assets and

capital essential to the creation of wealth. I would beg this

committee to read all of the federal and state statutes and the

history of Administration's thereof up until Brown, in which the

Government made grants to its all citizens except for African

Americans. Until the past 40 years, moreover, most areas of

entrepreneurship and capital accumulation were closed to African

Americans. Even today, African Americans still face discrimination

by financial institutions that hold the balance of power in the

formation of capital. White Americans also hold the advantage over

Bureau of Labor Statistics, "Employment and Earnings"
Table 22 (Jan. 1994) .

^* Statistical Abstract of the United States 393, 407-410
(1994) .

^* Andrew Hacker, Two Nations; Black and White. Separate.
Hostile, and Unequal 101 (1992).
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similarly situated African Americans in the accumulation of wealth

through inheritance, a transmission of inequality from generation

to generation. For if mother and father and grandmother and

grandfather were denied the opportunity to accumulate wealth they

can't pass it on to their children.

By illustration, in a recent book. Black Wealth/White Wealth, the

authors found that blacks and whites with similar educational and

occupational characteristics have a $43,143 difference in financial

assets. In addition, the average black household and the average

white household have a $25,000 "racial gap" in financial assets

alone. ^® The authors attribute this contemporary racial gap in

resources to the historic origins of inequality in the accumulation

of wealth and other material assets.

I can also use my own example to illustrate the point. When

I came out of the Army in 194 5, black veterans could not purchase

the $8,000 homes on Long Island that were available to white

veterans.^' Today, those homes are worth over $200,000 and the

^® Melvin L. Oliver & Thomas M. Shapiro, Black Wealth/White
Wealth; A New Perspective On Racial Inequality 8 (1995)

.

" This is also a good example of how public policy has
influenced discrimination in the accumulation of wealth. Low-
interest, long-term loans backed by the federal government have
historically provided a significant opportunity for the
accumulation of wealth for the average, middle-class, white family.
Government policies like those of the Federal Housing
Administration in post-World War II America, which included model
"restrictive covenants" and the denial of home loans in areas of
significant "colored residents," created opportunities for whites
to accumulate wealth through homeownership and denied similar
opportunities to blacks. See id. at 39.

22



331

children of those white veterans have the inherited wealth that was

denied to black veterans then and to their children today.

Women, like minorities, continue to trail white men in most

arenas. The Glass Ceiling Commission, a bi-partisan committee

appointed by President Bush, recently concluded: "White women are

advancing but the progress is slow. Minority women are even more

severely underrepresented in senior management than their white

female peers. "^® Women are relegated to lower paying jobs

regardless of education. In 1991, women were only 6.6% of the

executive level managers of the companies surveyed.^' In 1989,

minorities and women only comprised 3%-5% of top managerial

positions.*" Detailed information about the Glass Ceiling

Commission Report is set out in Appendix B.

For minorities and women, higher education has yet not

resulted in achieving the same pay level as that of white males.

College educated white women earn $12,000 less than college

educated white men; black women make $13,000 less. In fact, women

with college degrees make little more than white males with only a

high school diploma. White women make $2 000 more per year and

^^ Federal Glass Ceiling Commission, Good For Business;
Making Full Use of the Nation's Human Capital 155 (1995)
[hereinafter Glass Ceiling Report]. See Appendix F for a summary
of the findings of the Glass Ceiling Commission.

" Id. at 155.

*° Id. at 151 (citing Korn/Ferry International & UCLA
Anderson Graduate School of Management, Decade of the Executive
Woman . (1993)).

23



332

black women make $1000 more.*' If progress is to continue,

affirmative action must be continued.

AMERICANS SUPPORT AFFIRMATIVE ACTION

You would not believe it if you relied mainly on much of the

media and many politicians today running for higher office, but the

majority of Americans support affirmative action. For, despite

efforts of some affirmative action opponents to circulate myths,

affirmative action enjoys broad support among members of the public

and leaders of our country's institutions. This broad-based

support for affirmative action, even in the face of an

unprecedented barrage of attacks and negative media coverage over

the last year, is striking proof that it is not affirmative action

which causes racial polarization today in this country.

The business community has embraced affirmative action and has

made commitments to providing increased employment opportunities to

minorities and women. Programs that stress diversity and the

removal of barriers that have historically excluded minorities and

women have become a mainstream part of productive business

management. In a March 1989 survey by Fortune, 68% of CEO's said

that affirmative action programs were "good, very good or

outstanding," while only 2% called them "poor."*^ In 1995, 73% of

*' National Committee on Pay Equity Analysis, Bureau of the
Census 1992 data.

*^ Alan Farnham, "Holding Firm on Affirmative Action,"
Fortune, Mar. 13, 1989, at 87.
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CEO's participating in a poll of companies with more than 10,000

employees said that they would continue affirmative action even if

the federal government no longer required them to do so.**

Corporate leaders understand that affirmative action makes good

business sense.

AT&T Chairman, Robert E. Allen, calls affirmative action "not

just the right thing to do, it is a business necessity."**

Proctor & Gamble Chairman and CEO, Edwin L. Artzt, has described

affirmative action as "a positive force in our Company." He

explained: "Regardless of what Government may do, we believe we

have a moral contract with all of the women and minorities in our

company . . . and no change in law or regulation would cause us

to turn back the clock."**

Political leaders, Republicans and Democrats alike, have also

realized that affirmative action benefits America. Nine successive

presidents, starting with President Eisenhower, have supported

affirmative action. For example, early in my career, President

Eisenhower appointed me a member of president Eisenhower's

Committee on Governmental Employment Policy (1959-1961) (also known

as the "Branch Rickey Commission,") whose task was to increase the

*' Morton Kondracke, "Affirmative Action Crossroads,"
Washington Times , May 30, 1995, at A13.

** Gleckman, et al., "Race in the Workplace, Is Affirmative
Action Vork.iT\q7" Business Week, July 8, 1991, at 53.

** Edwin L. Artzt, Private Sector Leadership Award Address,
Leadership Conference on Civil Rights, May 3, 1995. Additional
examples of business support are set out in Appendix B.
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numbers of minorities and women employees in the civilian federal

government work force and to make sure more were promoted to

policy-making positions. More recently, in rejecting a proposal by

one of his advisors to eliminate federal affirmative action

programs, President Bush stated when he signed the Civil Rights Act

of 1991: "I say again today that I support affirmative action.

Nothing in this bill overturns the government's affirmative action

programs •
"*^

Governor George V. Voinovich of Ohio (one of my fellow

Republicans) has stated: "Affirmative action programs have made a

real difference in terms of people's chances of participating in

our society and sharing in its benefits."^' When asked about

Governor Pete Wilson's campaign^* to end affirmative action,

*^ Ann Devroy, "President Signs Civil Rights Bill; White
House Disavows Proposed Directive to End Affirmative Action,

"

Washington Post , Nov. 21, 1991, at Al.

*^ "Affirmative Action Backed," TTie Columbus Dispatch , July 27,
1995, at Al.

** One of the great tragedies of the 1996 Presidential
Campaign so far is the fact that Governor Wilson, for political
gain, thought he had to reverse his life-long public commitment as
a supporter of affirmative action, which he had held and publicly
stated over many years as Mayor, Senator and Governor. I think
history will write ill of him that he sought and attained this
change in the California University system, despite the fact that
the Chancellors of the University system supported the goals and
aims of affizmative action, thought it was working quite well and
the removal thereof would have an adverse effect on such system.
See Appendix E for quotations from University of California
Chancellors.
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Governor Voinovich stated, "I don't think it's right to throw out

the baby with the bath water."*'

Recently, Republican Governor Weld of Massachusetts also

expressed his support for affirmative action. In a conimencement

speech at Northeastern University, Governor Weld stated:

I believe our society needs a little nudge to

make sure we're all sitting at the table in

2010, enjoying the fruits of our economic pie.
Indeed, I suggest that if all groups are
sitting at the table, that will make the pie
bigger! . . • There is no reason why
government shouldn't give this nudge.

For businesses, a diverse workplace is not
just a moral issue; it is a business
necessity. Companies like Lotus and Gillette
and Polaroid know that part of tapping into
new, unfamiliar markets involves bringing new
and sometimes unfamiliar faces into the board
room. . . .

If you were designing our society, you
wouldn't design an all-white police force for
a city that's half black. The same goes for
the composition of our public universities.
And the same goes for the roster of our
successful business firms.

* * * *

The "nudge" I have been talking about goes by
the name of "affirmative action." People say
it's not perfect, it can sometimes work
unfairness. Right. But the same goes for our
tax system, and our defense procurement
system. Same goes for democracy. We don't
discard those systems when we see an
individual application we don't like. Why?
Because we understand the systems are there

"' "Affirmative Action Backed", The Columbus Dispatch , July 27,

1995, at Al.
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for a necessary purpose. Same goes for
affirmative action."

Governor Weld also pointedly addressed the subject of whether

affirmative action causes divisiveness:

People say affirmative action breeds so much
resentment among the 90% of society not being
nudged forward, that it causes racism. Wrong.
Affirmative action started in 1964. Did
racism spring up in 1964? ...

I suggest to you that increasing the size of
America's economic pie — which can be
achieved only if everybody has a seat at the
table — is the most important challenge
facing our country today.*'

The above and other instances demonstrate that most Republicans

have been firm supporters of affirmative action."

Affirmative action programs are strongly supported by college

and university presidents as essential to the educational mission.

California State University President John Welty has explained:

"Affirmative action was implemented to remedy past discrimination.

Opponents will argue that it creates unfair advantages, but it does

not. It helps us remedy the institutional racism that is part of

*° Governor William Weld, Northeastern University
Commencement Address (June 17, 1995).

'' Id.

*^ Additional statements by political leaders are set out in
Appendix C. Attached as Appendix D are statements of other leaders
of major institutions (including the ABA, religious groups and
labor unions) who support affirmative action.
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our history."" In expressing his support for affirmative action,

President James Freedman of Dartmouth College stated:

Given the congressional climate and the fact
that we're entering a presidential campaign,
you have to be fearful that what is happening
in California is going to prompt similar
action elsewhere. It would be a tragedy if

affirmative action became a victim of
presidential politics . . . California is

denying the promise of American life to people
who have been discriminated against for two
centuries. We must be educating men and women
of all ethnic groups and all races to govern
this country and to contribute to its
vitality.^"

Over the past ten years, polling data has consistently

illustrated that the majority of Americans support affirmative

action." As recently as August, 1995, less than three months ago

a USA Today/Gallup/CNN poll found that 61% of Americans support

affirmative action, while only 22% believe that affirmative action

should be ended. A Los Angeles Times poll from January, 1995 found

that 55% of those polled believed that affirmative action programs

designed to help minorities get better jobs and education were

either "adequate" or "do not go far enough," while only 39% of

those polled said affirmative action programs "go too far."

" Sylvia Castro Uribes, The Fresno Bee , Sept. 20, 1995, at B4 .

" "Academic Leaders Uphold Affirmative Action," The Boston

Globe, July 22, 1995, at 1. Additional statements of support by
educators for affirmative action and minority scholarships are set
out in Appendix E.

" See Gallup Poll (3/92), Wall Street Journal/HBC (3/91) and the
3/91 poll commissioned by the National Conference of Christians and
Jews.
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Indeed, the negative poll results, although always a minority,

are themselves affected by distortions which create a bias against

affirmative action. For such negative answers must be attributed

in part to deceptive tactics used by opponents of affirmative

action. In a recent nationwide poll by Louis Harris on the

proposed California referendum to end affirmative action, a cross-

section of 1364 adults were asked if they favored or opposed the

California referendum. The adults were read the exact words of

such referendum which are:

The state will not use race, sex, color, ethnicity, or
national origin as a criteria for either discriminating
against, or granting preferential treatment to, any
individual or group in the operation of the state's
system of public employment, public education, or public
contracting.

Please note that nowhere in the referendum is "affirmative

action" mentioned. By 81% to 11%, the overwhelming majority

favored the California referendum as written. But such 81%

included both those who favored and those who opposed affirmative

action — Democrats, Republicans, liberals, women. Latinos and

blacks. As Louis Harris has explained, many individuals who

favored affirmative action believed that the language as written

would prevent racial discrimination against minorities and gender

discrimination against females and end those unfair preferences

(usually to the disadvantage of minorities and women) , such as

those based on nepotism.

When those who favored the California referendum as written

(the 81%) were then asked if they would still favor the referendum

if it outlawed all affirmative action programs in California,
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support for the referendum plummeted 52 points, to 29%, and

opposition rose from 11% to 58%. When asked if they would favor

the initiative if it would discourage or even end programs to help

minorities and women to achieve equal opportunities in education

and employment, support for the referendum dropped 51 points to

30%. Finally, when asked if they would still favor the referendum

if it would discourage or even end programs to give minority- and

women-owned businesses a chance to compete with other business in

getting government contracts, support for the referendum dropped 50

points, from 81% to 31%, and opposition rose 46 points from 11 % to

57%.*^

What the Louis Harris poll clearly illustrates is that the

public strongly supports affirmative action. What is not revealed

explicitly by the poll, but has been reported by Louis Harris, is

that individuals responded with anger and resentment when the true

intent of the proposed referendum was revealed to them. They felt

tricked by the wording of the referendum into voting for something

with which they did not agree — ending affirmative action. ^^

AFFIRMATIVE ACTION SCAPEGOATING

The discussion thus far indicates that it is not affirmative

action that causes racial polarization. The question still must be

addressed: what does cause starkly different perceptions among

Peter Y. Harris Research Group, Inc., Women ^s Equity Poll
iv-viii (Apr. 1995)

.

" Id.
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white and black Americans? I, like you, am deeply concerned about

the recent media reports suggesting that America is becoming more

racially divided. I am not sure whether that is actually true, or

whether the underlying racial polarization, always there, as never

removed since Plessy or perhaps since the Hayes-Tilden Compromise of

1877, has simply again risen to the surface of public discourse.

In any event, it is crucial that we ao a country address this

perception and work to come together.

I sense that in recent months, some in politics and in the

media are attempting to make affirmative action a scapegoat for

economic policy failures. For example, there appears to be an

effort to make white male Americans believe that job losses are

attributable in the main to affirmative action. However, the true

reason for job loss is corporate downsizing and a transfer of some

types of jobs overseas.** In fact, African Americans lose more

than whites in this shrinking of our economy. Also, thoughtful

Americans should recognize all of the unmet needs in the United

States as opportunities for new jobs here and that more jobs and

better wages in the hands of minorities and women create more

demand and thus more jobs here.

Let's look at hard facts. In the 1990-91 economic downturn,

African Americans employed by the nation's largest corporations

" I am not saying that corporate downsizing is or was wrong
or that corporations on occasion should not place some of their
manufacturing capacity abroad. Those of us. Republicans and
Democrats, who supported NAFTA and GATT believe in the main that
additional job opportunities and wealth will be created in the
United States.
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lost their jobs at a disproportionate rate." A study of over

35,000 companies, employing more than 40 million employees,

revealed that African Americans lost 59,479 jobs, while Asians

gained a net 55,104 jobs, Hispanics gained a net 60,040 jobs and

whites gained 71,144 jobs.*" Black workers suffered nearly one-

third of the blue-collar job loss and were the only group to lose

service-worker positions despite the fact that new service

positions were added. Government downsizing, only now beginning to

be felt, also "has a disproportionate impact on blacks and other

minorities. "®^

Unfortunately, many of the gains African Americans have made

through affirmative action are being eliminated by the downsizing

of American companies and government. Affirmative action has

contributed to the growth of black employment in recent years,

thus, layoffs are disproportionately affecting the last hired, Le.,

African Americans. In addition, African Americans are concentrated

in positions that were most hard-hit: office and clerical,

skilled, semi-skilled and laborers. °^ Affirmative action has not

caused the job losses experienced by white Americans.

" Rochelle Sharpe, "Unequal Opportunity: Losing Ground on
the Employment Front," Wall Street Journal , Sept. 14, 1993, atAl.

«° Id.

" Thomas T. Vogel, Jr., "Job Ax Wound Blacks in
Government", Wall Street Journal , Aug. 25, 1995, at A2 (for example,
144,000 government jobs held by blacks were eliminated between
January and July of 1995)

.

~ Id.

33



342

Affirmative action, moreover, is not to blame for America's

struggle with race relations. America's problem with race surely

did not commence with the establishment of affirmative action

programs. This country has a shameful history with regard to race

relations. We cannot erase the fact that most African Americans'

ancestors were brought to this country in chains in the hulls of

cargo ships and sold as slaves. Also, the highest court in our

land, held in the Dred Scott^ case, that blacks had no rights which

whites must respect. Again, in Plessy v. Ferguson^, the Supreme Court

continued to interpret the Constitution in a manner which oppressed

blacks.

Unfortunately for the United States, most black and white

Americans have always been divided. Few live in the same

neighborhoods, few go to the same public schools, few socialize

with each other, job opportunities still do not exist on the same

scale among the races, and many government and private programs

which permit people to acquire and accumulate wealth are denied

African Americans. What divides America is the continuing

pervasiveness of prejudice and discrimination. Prejudice creeps

into our daily lives.

In thinking about what causes different perceptions of

reality, I have come to the conclusion that another of the causes

is a different base of knowledge. Disparities in knowledge are

-19 U.S. 393 (1857)

.

163 U.S. 537 (1896)

.
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perhaps most apparent with regard to the criminal justice system.

The media can help remedy this knowledge deficit. For example,

just this past Friday evening, NBC's Dateline program" exposed

illegal, oppressive tactics used by a group of white police

officers in Philadelphia, directed almost exclusively at low-income

African Americans, who were vulnerable and could not fight back and

expose the corruption. The actions of this group of white officers

included planting evidence, arresting innocent persons for no

reason, and searching homes without a warrant. Many innocent

persons spent years in jail because of planted evidence or perjured

testimony. As a result of the exposure of this corruption, as many

as 100,000 arrests and convictions are being reviewed.*®

The group of white officers responsible for this reign of

terror were well-known in Philadelphia's black neighborhoods.

Yet, in white Philadelphia, this corruption was totally unknown.

It should come as no surprise that different life experiences lead

to different perceptions of the world.

For many African Americans, the testimony of Mark Fuhrman

struck a nerve, it was another example of police misconduct girded

in racism.*^ It is significant to me that virtually all of our

" Dateline (NBC Television Broadcast, Oct. 20, 1995).

«« Id.

*^ With respect to the O.J. Simpson case, it seems to me
that most of those who appear to be polarized in their reactions to
the verdict did not watch the trial and are unfamiliar with the
many serious questions about the prosecution's case brought out by
the very skilled lawyers for the defense. We must recall that

(continued. . .

)
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country's urban riots in the past half-century are traceable to

oppressive policing of minority communities. Across this country,

*^( . . .continued)
among those most intimately acquainted with all of the evidence,
the jury, there were two whites who believed at least that there
was "reasonable doubt." And, although I am not a criminal defense
trial attorney, in my vast experience with the judicial system an
acquittal is hardly surprising when the prosecution's main witness
is shown to have committed perjury. The fair-minded public ought
to be impressed by the fact that many legal experts, both white and
black, who watched the trial continuously, have stated that at
least there was enough doubt that reasonable jurors, white or
black, could have voted to acquit. See, c.^., Nat Hentoff , "In Defense
of the Simpson Jury," Washington Post , Oct. 10, 1995, at A13 ("I

watched all of the trial. ... I have reported on many trials

—

with a particular interest in forensic investigations. . . • Had I

been on the jury, I would have come to a verdict in a shorter time.
When vital evidence has been so rampantly contaminated and some of
the investigating officers—not only Mark Fuhrman—do not have to
be in a conspiracy to be disbelieved, it is no wonder that the jury
found many avenues of reasonable doubt.").

When Mr. Simpson was acquitted, the photographs of the
public jury were worth a thousand words. On news programs and in
newspapers across the country, white and black Americans were
visibly divided. Whites were upset with the acquittal and blacks
were elated. Clearly it was not because they rejoiced in the death
of the victims. They had the same sympathy for the victims. There
is more senseless killing in African American communities than in
white communities. Why so divided? To the extent that whites who
did not hear all the evidence react differently than blacks to
events such as the O.J. Simpson verdict, I believe that it is a
lack of knowledge about the oppressive policing that routinely
occurs in African American communities. Hearing just parts of the
evidence, whites were much less likely to believe, based upon their
past experience, that policemen would lie, could be racially
prejudiced or plant evidence. As a result of the acquittal, whites
began to raise questions about the competence of majority black
juries, conveniently ignoring that there were three non-blacks on
the jury. Some even began calls for jury reform.

African Americans were happy, not because two white persons
were murdered. Blacks could understand an acquittal, where there
was evidence that one of the investigating police officers had
admitted using racial slurs and harassment, including the planting
of evidence against African Americans. African Americans know that
all too often this is reality.
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minority communities are routinely subjected to police misconduct,

police brutality and unwarranted criminalization of African

Americans. When a public event brings this everyday pain to the

forefront of the black community's consciousness, the suppressed

rage sometimes has tragically turned into riots.

How soon we forget that in 1992, we all watched in horror as

Rodney King was dealt 56 blows to the head and body by an all-white

group of Los Angeles police officers. In 1993, Los Angeles erupted

into flames following the acquittal of the four officers who

brutally beat Mr. King.^* An African American community in Miami

reacted similarly in 1989, to the murder of Clement Leonard, a 23-

year-old black male shot by a white police officer. Other acts of

police brutality and misconduct have distressed African Americans.

In 1984 Eleanor Bumpers, a 66-year-old arthritic-stricken woman was

killed by a white police officer. In Detroit in 1992, Malice Green

was brutally beaten by two white officers. In Oneonta, New York,

in investigating an assault case in which the perpetrator was a

black male. State University of New York at Oneonta officials gave

police officers the names and addresses of all black male students.

Many of the black male students were stopped and searched by police

officers; others were questioned by the police.

®* The acquittal of the police officers in Los Angeles by an
all-white jury enraged a majority of Americans, both black and
white, because the beating was captured on videotape, in living
color. Thus, it was impossible to differ as to what the evidence
showed. This differs from the Simpson case which was based solely
upon circumstantial evidence. Yet, many white columnists say they
can not understand how African Americans can condemn the Rodney
King verdict but not the Simpson verdict. This is not colored
driven but simply blindness.
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Oppressive policing also creates an atmosphere in which

African Americans can be blamed for crimes they did not commit. In

1989, a white man, Charles Stuart, told Boston police that his wife

had been murdered by a black man. The Boston Police Department

brought in several suspects. Based upon Mr. Stuart's

identification, an African American man was arrested. This man was

not released until Mr. Stuart's brother-in-law told the police of

Stuart's confession. Similarly, in the tragic killings of two

children by their mother in South Carolina last Spring, the mother,

Susan Smith told investigators that the suspect was an African

American male.

There is no doubt that African Americans suffer the bulk of

police misconduct and that oppressive legal police tactics are

widespread. These facts suggest an approach to me: One way to

reduce racial polarization, is to purge our police forces of racial

oppression. And we need to act quickly to rid our police

departments of the significant numbers of Mark Fuhrmans and his ilk

who are still rising through the ranks." Affirmative action

programs can help to diversify police forces in an attempt to

" The "Good 01' Boys Roundup," attended by as many as 300
federal and local law enforcement officers this past summer, is
simply one more confirmation of the attitude many white police
officers have toward black communities. This event was reportedly
permeated with racism, including the sale of "nigger hunting
licenses" and T-shirts with a picture of Rev. Martin Luther King,
Jr., in gun-sight cross hairs. Washington Post, July 20, 1995, at
AID.
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foster better relationships with communities previously harassed by

the police.^"

DISCRIMINATION STILL EXISTS

Progress on civil rights and women's rights has been made, in

large part because of continued bipartisan support for strong anti-

discrimination laws and enforcement measures. Yet, discrimination

has not been rooted out of our society. Thus, women, African

Americans, Latinos and other hardworking Americans are faced with

barriers to their advancement.

Congress has recognized the persistence of discrimination in

American society and has acted by strengthening and extending civil

rights protections. In the past few years. Congress passed

amendments to the Voting Rights Act (1982) , and the Fair Housing

Act (1988) , and has restored laws governing equal employment

opportunities (Civil Rights Act of 1991) and discrimination by

federally-assisted institutions (Civil Rights Restoration Act,

1988) and established new protections for persons with disabilities

(Americans with Disabilities Act, 1990)

.

Several studies have demonstrated the continued widespread

existence of invidious discrimination. The Fair Employment Council

of Greater Washington, Inc., conducted a study in which six teams.

^° See Baker v. City of Detroit, 483 F. Supp. 930, 1000 (E.D.
Mich. 1979), affd, Bratton v. City of Detroit, 704 F.2d 878 (6th
Cir. 1983) (upholding a voluntary affirmative action plan,
resulting in a diversified police force where claims of brutality
were reduced)

.
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each consisting of an equally qualified white and black person,

posed as job applicants for the same position. Job offers were

given to 46.9% of white applicants as compared to only 11.3% of

African Americans. In 16.7% of the instances in which both the

white and African American received offers, the white applicant was

offered higher wages. White applicants were notified of job

vacancies while applying for another position at a rate 48% greater

than African American applicants.^'

Using a similar technique, the Department of Housing and Urban

Development found that blacks experience housing discrimination 59%

of the times they try to buy a home and 56% of the times they

attempt to rent a home." Blacks are twice as likely to be denied

mortgages as whites at the same economic level. In 1993, housing

discrimination levels were "basically unchanged" from those of the

late 197O's."

Recently, LDF and others settled a case against American

Family Mutual Insurance Company, in which the company had refused

to provide homeowners insurance in middle-income African American

neighborhoods. A district manager for American Family told an

^' Fair Employment Council of Greater Washington, Inc.,
"Measuring Employment Discrimination Through Controlled
Experiments," Review of Black Political Economy , at 23 (Summer, 1994).

" Margery Austin Turner, Raymond J. Struyk, & John Yinger
(The Urban Institute & Syracuse University) Housing Discrimination
Study 35 (1991) (prepared for the Office of Policy Development &

Research, U.S. Department of Housing and Urban Development).

" Id.; 3. Linn Allen, "Civil Wrongs; As Blacks Go House
Hunting, Too Often The Door Is Closed," Chicago Tribune, Nov. 14,

1993, at 1.
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agent: "Very honestly, I think you write too many blacks. They

can't afford it. You've got to have good, solid, premium-paying

white people in your own agency, who own their homes. The whites

work. Those are the people you want to go and see." The case

settled with $16.5 million in damages for victims of these

practices. A three-year investigation of homeowners insurance

sales practices, conducted by the National Fair Housing Alliance,

showed that minority callers to insurance companies were often

denied service or quoted higher rates than white callers seeking

insurance for similar homes. ^*

Other LDF cases demonstrate the pervasiveness of

discrimination. In 1994, LDF was involved in a case against the

Palm Beach Gardens Florida police department. The case was

described by the Washington Post : "White officers confessed [in sworn

testimony] that the department threw away job applications from

blacks, hired whites who lived 50 miles away over blacks who lived

nearby and had a chief who admitted to . . , regularly use the term

"nigger" — but claimed it was just like any other word. The

department had not hired a black for 30 years, from its founding

until 1989. Where it did, it fired him after a year.""

John R. Wilke, "Study Finds Redlining Is Widespread In
Sales of Home-Insurance Policies," Wall Street Journal , Sept. 12, 1995,
at A6.

" Lincoln Caplan, "Why Affirmative Action is Divisive,
Difficult — and Necessary, Washington Post , Feb. 12, 1995, at C3.
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Discrimination is the principal reason America continues to be

divided. We have not fixed this problem, and we surely will not if

affirmative action is dismantled.

Also divisive are continuing efforts to pit one group against

another. For example, opponents of affirmative action have

wrongfully but purposely cast it solely as a black and white issue.

This not only makes blacks the enemy, but it also fails to

recognize that other groups benefit from affirmative action as

well. Women have made tremendous gains through affirmative action.

The failure of the media and others to include women's rights in

every public exploration of the issue not only marginalizes the

role of women in our society, but it also drives a wedge between

women and African Americans. We cannot continue to make African

Americans the scapegoats. We cannot continue to exclude women from

our society. Our elected officials have failed us as a nation if

they continue to play politics of divisiveness.

America cannot begin a long over due healing process by

eliminating the one measure by which we have begun to ensure equal

opportunity for all Americans. Affirmative action brings us

together. As a result of affirmative action programs, our

institutions of higher learning and our workplaces have been

integrated. In addition, more Americans have been able to share in

the economic wealth of our country. Affirmative action gives all

Americans a stake in our society. It creates a more educated and

more productive society. Why would anyone who cares about the
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future of our country want to dismantle the strides we have made

toward an inclusive society?

As a life-long Republican, I am confident that the Republican

party is in favor of equal opportunity and inclusiveness.

Republicans have played a major role in the establishment of

affirmative action programs because we knew it was the right thing

to do in an effort to make America a country in which all citizens

are guaranteed an opportunity to achieve the American dream.

Affirmative action is still the right thing to do. Affirmative

action has not only made our society more inclusive, but has

contributed to a more productive society, where more citizens are

able to obtain the skills and education to contribute to our ever-

changing society. We still have a long way to go to make this

society just and free from prejudice and discrimination, but we

must realize, recognize and insist that affirmative action has

played an extremely positive role in our efforts to reach that

goal.

In conclusion, Charles Lamb taught us well when he said: "I

could never hate anyone I know."^* We are slowly starting to know

each other by living in the same neighborhoods, going to the same

schools, having the same job opportunities, socializing with each

other, etc. Until this nation reaches a point where the effects of

past racial and gender discrimination are wiped out and human

relations progress, victories and defeats, happen naturally without

See Alfred Ainger, Charles Lamb 124 (1882)
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regard to race, gender, creed or color, affirmative action

techniques must be employed to bring about an equal, free and open

society.
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Mr. Canady. Thank you, Mr. Coleman.
Mr. Marshall.

STATEMENT OF WILL MARSHALL, PRESIDENT, PROGRESSIVE
POLICY INSTITUTE

Mr. Marshall. Thank you, Mr. Chairman, members of the com-
mittee.

I think it is important to reassess the merits of affirmative ac-

tion, and specifically, more specifically, of racial and gender and
ethnic preferences because I think they're deeply divisive, but I

think it's even more imperative that we avoid a compulsive either

or debate that further rends our society along racial lines. And for

that reason, I think it's almost the beginning of wisdom in this de-

bate to avoid the absolutist positions on either end, either the re-

flexive defense of the status quo or an equally blind rush to dis-

mantle it. Either of those courses, it seems to me, only leads down
the futile path of deepening racial antagonism and polarization.

What I'd like to argue for is a third way in this debate that tries

to rebuild a shattered national consensus on equal opportunity and
racial justice on the common ground of equal opportunity. I think
there's a lot of public support, intuitive public support, for this kind
of approach. Opinion and polls that I have looked at suggest that

people are uncomfortable with an all-or-nothing choice about af-

firmative action certainly, and even specifically about preferences.

Speaker Gingrich has repeatedly said that he is not inclined to

take an abolitionist position, but wants to know what we're going
to replace preferences with. Similarly, President Clinton, while de-

fending in general many of the preference programs, has said

changes are necessary to bring them in line with the Adarand deci-

sion, and as you've pointed out, Mr. Chairman, that process has al-

ready begun at the Pentagon.
But the third way that I'm talking about is not an effort to try

to split the difference here, but a return to the first principles of
American democracy, principles such as that civil rights adhere in

individuals, not in groups; that all citizens are entitled to no more
or less than equal protection of the laws, and that Government has
a responsibility to promote equality as Americans have tradition-

ally understood it in terms of equality of opportunity, as opposed
to equality of result. And when you look at these contentious ques-
tions through the lens of these shared principles, as opposed to the
lens of group rivalry or claims for power, it's clear to me, at least,

that affirmative actions or preferences go too far in some direc-

tions, but not far enough in other directions.

The emphasis on numerically-driven preferences in Government
policy, for example, I believe does contradict the principle of equal
protection under the law. On the other hand, I think few would dis-

pute that affirmative action as we know it is failing to lift the mi-
nority poor, particularly in our cities, whose moral claim on society

to me is compelling.
These twin defects suggest an opportunity to strike a new bar-

gain on racial justice and equality. That bargain requires each side

to make a key stipulation. It seems to me the critics of preference
and affirmative action have to acknowledge the legacy and linger-

ing presence of racial bias. It remains an enormous obstacle for
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black Americans, particularly those who are stranded in the inner
cities, and defenders of affirmative action I believe ought to concede
that over the long haul preferences can't be the sole or even main
answer, because their reach is too limited and because they make
it more, rather than less, difficult to transcend racial difference.

The essence of a new bargain here, it seems to me, is to trade
over time the policies of group preference for a new agenda for indi-

vidual empowerment. The first step in that bargain would be to

phase out the mandatory preferences in Government and reinforce
voluntary affirmative action by private employers. I believe that
Congress and the President ought to restore affirmative action's

transitional and remedial character by setting termination dates
for all Federal contract set-asides and other numerically driven
goals in procurement and Government contracting. And I think it's

also time to repeal the 1965 Executive order and the subsequent
regulations that require Federal contractors to adopt goals and
timetables in hiring. In practice, I think these kinds of guidelines
encourage employers to hire women and minorities on a rigidly pro-

portionally basis.

But at the same time, we ought to encourage voluntary affirma-
tive action in the private sector, where most jobs and opportunities
lie, after all, and where the battle for equal opportunity will ulti-

mately be won. Fortunately, most major American companies ac-

tively recruit minorities and women because they understand di-

versity is a competitive advantage in an increasingly multiethnic
society. And that kind of voluntary action, backed by strong en-

forcement of antidiscrimination laws, I think avoids the inflexibil-

ity of bureaucratic mandates that lead to de facto quotas.
The model, it seems to me, ought to be how America avoided the

kind of religious conflicts that embroiled Europe in wars for cen-
turies about the time right before the founding of our country.
What we decided then was to separate church and state, and pre-

cisely because today our country is far from being colorblind, I

think it's important that Government not institutionalize racial

classifications and enforcement through its policies. So I think it's

essential that we move toward a new regime in which we separate
race and state in the same way that we separated church and state

in terms of Federal policies.

The second step is, as I've stressed several times, to replace these
preferential policies with a new agenda for empowerment. It seems
to me that the legacy of racism that Congressman Frank referred

to at the outset of this hearing is starkly reflected in the fact that
black Americans are twice as likely as whites to be jobless; they're

disproportionately poor and dependent on welfare, and they're

trapped in decaying and dangerous public housing and condemned
to lousy public schools, and that unequal resources and opportuni-
ties for the minority poor, rather than preferences, ought to be at

the center of the civil rights agenda for the 1990's. I'd even argue
that affirmative action is kind of a relatively cheap and ineffective

substitute for the broad-scale agenda for economic empowerment
aimed at the urban that this country has to undertake.
Empowerment is potentially, obviously, very broad and encom-

passes everything from welfare to school reform to national service

and apprenticeship, and other ideas for expanding access to edu-
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cation and training, but I think it would be especially fitting for us

to focus immediately on the economic legacy of discrimination, on
the systematic exclusion from full participation in the free-enter-

prise system that black Americans have suffered for so long, and
this legacy includes lower rates of business formation with asset

accumulation and of property and inheritance, and especially of

homeownership, and I can elaborate on specific proposals later, if

there's time.

Let me parenthetically say that I also support affirmative action

in college admission. I think some reforms are needed there, but,

essentially, I think there's a much stronger case for continuing

some kind of affirmative action, even preferences, in college admis-
sions than in Federal policies.

But at this time of fiscal retrenchment, will the public be willing

to redirect significant resources, or even pony up new ones, for an
empowerment agenda? No one really knows, but a majority of peo-

ple polled consistently say that Government has an obligation to

help expand opportunities for the minority poor, findings that we've

heard confirmed here today. And what's tragic about this current

deadlock on affirmative action to me is that it blocks attempts to

build a new biracial and bipartisan consensus behind the com-
prehensive attack on innercity poverty.

Mr. Chairman, if you'll permit me, I'll close with a political ob-

servation. For African-Americans, I think affirmative action clearly

symbolizes a national commitment to redress centuries of racial op-

pression and injustice, and while it's important that some affirma-

tive action policies be changed, reformed, perhaps even eliminated,

it's even more important that our Nation not abandon that moral
commitment.
Some conservatives have charged—and I think with some jus-

tice—that some on my side of aisle, liberals and progressives.

Democrats, have acquiesced in perversion of the original intent of

affirmative, which was to insure equal treatment, not preferential

treatment, or parity. On the other and, it seems to me that many
Republicans have been more interested in playing wedge politics

than in reclaiming the racially progressive legacy of the party of

Lincoln. And now many Republicans swear that they support equal
opportunity with as much fervor as they oppose quotas and pref-

erences. It's easy for people on my side to be very cynical on that

score when Congress is busy cutting social programs and programs
that benefit low-income people generally.

And it seems to me an absolutely critical question for this panel
and this Congress is, as the Republicans move from a position of

opposition to one of governing responsibility, in what ways are they
willing to translate this rhetorical commitment to equal justice into

an effective public agenda for action? The empowerment agenda
can't be financed by curbing waste and abuse in social programs,
in my view. It will cost real money and it will require real sac-

rifices from all of us as taxpayers, and, frankly, to break the im-
passe on this issue, I think that this Congress needs to make an
earnest, a good faith; what are we willing to really devote to coun-
tering the horrendous conditions facing poor Ajnericans in the
innercities? If we were willing to talk about, we really—really more
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to the point, conservatives give defenders of affirmative action few
reasons to reconsider their defense of the status quo.

In his 1963 speech during the march on Washington, Dr. Martin
Luther King said that the Constitution and the Declaration of

Independence constitute a promissory note to which every Amer-
ican, white and black, fall heir. It seems to me that black Ameri-
cans are still holding that promissory note, and it's neither realistic

nor right to ask people who have been shortchanged for centuries
to give up something for nothing.
So I just would end by reiterating my appeal to this committee

to think seriously, not just about ending race and gender pref-

erences, but about replacing them with a new commitment to equal
opportunity.
Thank you.
[The prepared statement of Mr. Marshall follows:]
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Prepared Statement of Will Marshall, President,
Progressive Policy Institute

Mr. Chairman, I appreciate the opportunity to testify on the future of affirmative

action. Major changes in affirmative action are both necessary and, given the changing
political landscape. Inevitable. What's crucial now is to act in ways that close rather

than widen the chasm of mistrust that has opened between white arid black Americans.
In that spirit, I urge you to reject calls to simply scrap afflrmative action without putting
something better in its place. 1 think the challenge now is to strike a new bargain on
affirmative action that shifts the focus of government's efforts from group preferences

to individual empowerment.

Affirmative action faces triple jeopardy: a skeptical Supreme Court, a hostile

Republican Congress, and the possibility of a first-ever popular vote next year in

California, where opinion is running heavily against preferences based on race and
gender. With many whites losing patience with preferences emd many blacks afraid of

losing hard-won ground, there's a growing risk of a convulsive "dther or" debate that

rends society along racial lines. Whafs needed is a third way that hoivors our moral
commitment to equal opportunity without further depletir^ our civic reserves of

interracial trust and goodwill.

Although affirmative action also affects women and other ethnic groups, it divides

Americans most dramatically along racial lines. In The Scar of Race, Paul Sniderman and
Thomas Piazza write that: "The new race-conscious agenda has provoked broad outrage
and resentment. AMrmative action is so intensely disliked that it has led some whites

to dislike blacks—«m iroruc example of a policy meant to put the divide of race behind
us in fact further widening it"'

The Supreme Court touched these raw racial nerves in a series of decisions in

June that tightened rules for federal sot-asides, school desegregation, and racial

gerrymandering. As conservatives gleefully forecast the beginning of the end for the

'SnidemMii, Paul and ThoRuw Piazza. 1993. The Scar of Race. Cambdd^tc, MA: Belknap Prcas, p. 109.
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"racial spoils system," defenders of affirmative acUon were apoplectic. Jesse Jackson even
likened the high court to the Ku Klux Klan: "While we react to those wearing white
sheets, those wearing black robes are killing our dreams and our justice."'

I^ft-right hyperbole aside, for many black Americans affirmative action remains

a potent symbol of the nation's enduring commitment to radal equality. Opposition to

race-conscious policies, many suspect, is really a form of racial denial—of wishing away
a deep and persistent racism woven into the fabric of American life. Having been
shortchanged for centuries, many black Americans are reluctant to give up set-asides or

hiring preferences without getting something tangible in return. And they are

understandably outraged by conservative attempts to make "reverse discrimination" the

overriding civil rights issue of the day.

Unfortunately, the symbolism is equally powerful in a negative way for most
white Americans, women as well as men. Wary of racc-consdous poJides from the start,

tlieir skeptidsm has hardened as remedies originally justified as limited and temporary
have congealed into a permanent, creeping regime of group classifications and
favoritism. Cast as the viUitins in the affirmative action morality play, white working
men naturally enough resent the prospect of being denied a job, a promotion, or a slot

in college simply because they're white. (Many Asian-Americans likewise fear that

affirmative action imposes an artificial ceiling on their ambitions.)

But their more fundamental objection has to do with the essential fairness of the

American system of competitive enterprise. Put simply, they think that success or failure

should reflect individual merit, not group membership or attempts by governing elites

to dispense privileges on the basis of ethnic politics.

Are we, then, careening toward an irreconcilable conflict between radally distinct

conceptions of justice? Not necessarily. Opinion surveys suggest that many Americans

seem uncomfortable with the all-or-nothing choice being foisted upon them by liberals

who believe that pulliixg on any loose thread will unravel the entire fabric of dvil rights

and by conservatives who imagine that their Iselated embrace of the prindple of color-

blindness can somehow wipe the historical slate clean of hundreds of years of radal

oppression.

While radal and ethnic demagogues on aU sides insist there is no middle ground

on affirmative action, thafs where most Americans instinctively repair. A July 1995

CNN/USA Today poll gave respondents three options: "basically fine the way it is"; "good

in prindple but needs to be reformed"; and "fundamentally flawed and needs to be

'National Rainbow CoaUtlnn News RdcBse, June 12. 1995, p. 1.
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elimjnated." Sixty*one percent said they would reform afflrmative action policies; 22

percent would scrap them; and only 8 percent favored leaving existing policies intact
'*

Key political leaders likewise are groping for a third way in the affirmative action

debate. House Speaker Newt Gingrich, while adamantly opposed to race and gender

preferences, has eschewed the purely negative stance adopted by many Republicans. "I'd

rather talk about how do we replace group affirmative action with effective help for

individuals, rather than just talk about wiping out affirmative action by itself," he said

In April.*

In a major address on affirmative action in July< President Clinton largely

reaffirmed the status quo, although he did concede that some changes are necessary, if

only to bring federal policies into line with new Supreme Court guidelines.' The speech

won unanimous praise from liberal elites but failed to address the public's doubts about
the basic fairness of race-conscious policies. By failing to draw a distinction between the

morally tinimpeacKable end of racial equality and the morally dubious means of race

preferences, the President also missed an opportunity to challenge conservatives to join

in the search for alternative ways to promote equal opportunity.

Conventional wisdom has it that the Republicans have everything to gain and
nothing to lose by using affirmative action as a wedge to split Democrats' biracial

coalition. Yet not all Republicans are ready to replace their portraits of Abraham Lincoln

itfith pictures of Jesse Helms: jack Kemp and Bill Bennett for example, have warned
GOP presidential hopefuls that they could gravely harm the party by whipping up racial

passions to win elections. Many Republicans swear they support equal op{>ortunity as

ferventiy as they oppose quotas; now is the time to find out what they're willing to do
to make that commitment tangible. By refusing to countenance necessary changes in

affirmative action, however, liberals let conservatives off the hook and risk losing

everything.

The affirmative action debate touches on two urgent public questions—one about
our country's past, the other about its future. The first concerns the perennial American
dilemma of race, or how to pay an historical debt to black Americans without generating

fresh racial grievances in the process. The second question looks ahead to America's

future as a multiethnic democracy, or how to accommodate the nation's growing
diversity without validating an ethnocentric politics that threatens to fracture society.

^See »l8o Morin, Ridiaid and Sharon Warden. "AmcHcanti Vent Anger at Affirmative Action." The

Washington Post, March 24, 199S, p. Al. The p<Jl aWt jpofted three choicev; leave affirmative action pulicieb

w tiwy arc, change Utem, or do away with them entirely. Forly-Kvcn percent said ^ey would chanKc
affirmative action poUdc*; 28 jicxoad would acrap them; and only 23 percent favored leaving cxl^iing

poHdes intact.

^Kahlenbet^ Rldiard D. "Equal Opportunity Critics." The New Republic. July 17, 1995, p. 20.

"'Renarks by the President on Affirmative Actton." The White Houk, Offloc of the Prew Secretary,

July 19. 1995, p. 9.
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As these questions suggest what's missing from the debate is a dvic perspective

that rises above race or other group identity to consider the interests of society as a

whole. Such a view grants neither side a moral monopoly; rather, it acknowledges the

tensions inherent in affirmative action and rejects the all-or-nothing choice posed by
absolutists in either camp. The search for a third way, however, doesn't entail split-the-

difference compromises. It starts by reaffirming the basic tenets of U.S. liberalism: that

civil rights inhere in individuals, not in classes or groups; that all citizens are entitled to

no more or less than the equal protection of the laws; and that government has a

responsibility to promote equality as Americans have traditionally understood it—as

equality of opportunity rather than equality of result.*

Seen through the lens of shared principles rather than group rivalry, affirmative

action appears to go too far in some directions and not far enough in others. The

emphasis on numerically driven preferences, for example, ineluctably contradicts the

principle of equal protection. On the other hand, few dispute that affirmative action as

we know it fails to lift the minority poor, whose moral claim on society is strongest.

These twin defecis suggest an opportunity to strike a new bargain on racial

equality and opportunity. It requires that each side make a key stipulation: Critics of

affirmative action should acknowledge that the legacy and lingering presence of racial

bias remain significant obstacles to black progress, especially the poorest African-

Americans stranded in inner cities. Defenders of affirmative action should concede thai

preferences carmot be the aitswer because their reach is too limited and because they

make it more rather than less difficult to transcend racial difference.

Reducing the significance of race, looking beyond the color of our skin to our

conunon humanity—this, after all, was the essence of Dr. Martin Luther King's

celebrated dream. He invoked the liberal spirit of the Declaration of Independence and

denwnded that Americans live up to their beliefs in individual liberty and equality

before tt»e law. Dr. King's moral vision, not the current push for race-consdous

preferences and group entitlements, remains the surest lodestar for a society still

struggling to overcome the traumatic legacy of racial subjugation.

In that spirit, I propose a new bargain on equal opportunity that trades group

preferences for individual empowerment. Such a bargain entails three steps:

First, phase out mandatory preferences in government and reinforce

voluntary affimruitive action by private employers.

However benign the intention behind them, today's race-conscious preferences or

"positive discrimination" contradict the prir>ciple of equal protection and therefore can

be justified only as temporary, narrowly tailored remedies to past discrimination.

lipsct, SeymoiiT Martin. "Equality and Ae American Cnscd: UnderstoivlinB the AfBimative AcHon

Dubatc." Pn»gre««lvc PoJicy Institute. June, 1991, p. 1.
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Moreover, they put governinent in the business of inBtitutionalizing racial distinctions,

hardly a good idea /or a democracy held together only by common civic ideals that

transcend group identity. Congress and the President should restore affirmative action's

transitional and remedial character by setting termination dates for all federal contract
set-asides and other numerically driven goals in procurement and government
employment. It's also time to repeal Lyndon Johnson's 1965 executive order and
subseucnt federal guidelines that require federal contractors to adopt minority hiring
"goals and timetables." In practice, such guidelines encourage employers to hire women
and minorities on a rigidly proportional basis.

Alternatively, we should bolster voluntary affirmative action in the private sector,

where most jobs and opportunities lie and where the battle for equal opportunity must
ultimately be won. A new bargain must include the resources necessary to ferret out
discrimirwtion in employment and housing and enforce anti-bias laws. Fortunately, most
major U.S. employers actively recruit minorities and women because they see diversity

as a competitive advantage in an increasingly multiethnic society. "Diversity

management" is well-entrenched in corporate culture. Such voluntary action, backed by
strong anti-discrimiiwtion laws, avoids the inflexibility of bureaucratic mandates that

lead to de facto quotas.

* Second, replace goveriiment preferences with new policies intended to

empower poor irKlividuals and communities.

The legacy of racial discrimination today is most starkly reflected in the fact that

black Americans are disproportionately poor, more likely to be jobless, dependent on
welfare, trapped in decaying and dangerous public housing, and condemned to lousy
public schools. Unequal resources and opportunities for the minority poor rather than
preferences that mainly berxefit middle-class minorities arui women should top the civil

rights agenda in the 19908. Indeed, affirmative action is a relatively cheap and ineffective

substitute for a broad-scale agenda of economic empowerment aimed especially at the
urban poor. Such an agenda should begin by radically lifting the quality of inner-dty
schools and creating a more effective occupational learning system that links schools to

private employers.

New public investments are also required to help low-income families save and
build personal assets, start businesses, and become homeowners. At a time of flscal

retrenchment, will the public be willing to redirect resources for these purposes? No one
knows, but a majority of people polled consistently say government has an obligation
to help compensate the minority poor. This much is certain: The debate over affirmative

action stands in the way of building a new public consensus behind a course of
economic empowerment.

^ Third, base affirmative action in college admissions on need as well as

race, and lift students rather than lower standards.
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Notwithstanding the University of Cilifomia's recent decision to end all ethnic

and gender preferences, the case for continuing affirmative action is strongest in college

admissions. One reason is that too many minority kids come from broken families and

are handicapped by the abysmal quality of inner-city schtools. Another is continuing

racial and etiliinic disparities in standardized test scores and grades, which only partially

predict performance but wield decisive influence in determining who gets to go where.

But the most important reason is education's democratizing mission. li is the incubator

of civic equality, exposing people from different backgrounds to one another and giving

them a chance to compete on a roughly equal footing. This is especially true now, as a

college degree has become a minimal credential for competing in a new, knowledge-

intensive economy.

Graduating from Yale probably opens more doors than graduating from State U.

In general, however, colleges prepare people to compete; they don't predetermine the

outcome of market competition. Nor has entrance traditionally been based on ruthlessly

meritocratic standards; on the contrary, colleges have traditionally given preferences to

the children of alumni or faculty, to applicants from other parts of the country or world,

to athletes, musicians, and others. Under such circumstances, ifs difficult to argue with

the Supreme Court's Bakke ruling in 1978 that race can be a factor but not the main

factor in deciding who is admitted to college.

Still, two reforms are necessary here as well. First, affirmative action in admissions

should be based on need as well as race; that is, targeted to people from low-income

families or to students who are the first in their family to attend college. There's no

reason for blacks or women from middle-class families to get a preference over a poor

white or Asian student. Second, instead of simply lowering standards to meet diversity

goals, colleges should take extra steps to lift affirmative action students to tlie standards

they must meet to succeed. Otherwise, affirmative action merely sets up minority

students for failure and may also compromise academic standards.

An elaboration on these steps follows:

Step 1: Phase Out Mandatory Preferences

The President and Congress should start refocusirxg affirmative action by phasijig

out mandatory preferences in contract set-asides, public jobs, and hiring by private firms

that do business with the government.

According to the Congressional Research Service, the federal government operates

160 race and gender preference programs.'' The largest category is set-asides, in which

agencies typically allot 10 percent or more of federal contracts to businesses owned by

minorities or women. The Supreme Court's recent Adarand decision dramatically raised

"'CompilaUon and Overview trf Federal Lows and Rcgulattono Establishing Affirmative Action Goals

or OtlKT Pnsfeicncc DaiHid on Race, Gender, or BthnicUy." Congressional Research Scrvio-, J't*. 17, 1995.
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the hurdle for justifying all racial and ethnic classifications and ptoUcies. Henceforth, set-

asides and other numerically targeted preferences must be narrow in scope, limited in

duration, pegged to specific findings of past discrimination, and diffuse in the burden
Ihey place on non-protected groups. It is doubtful that many federal preferences can

survive the Court's new standard of "strict scrutiny." President Clinton also has called

for tightening up on abuses in set-asides, such as white contractors who suddenly
discover they have Native American ancestors or give their wives title to the business

in order to qualify as a minority-owned enterprise.

Like welfare or other government transfer programs, set-asides are essentially

rcdistributive. They steer public resources to minority businesses but do little to develop

the skills that would allow those concernB to prosper independent of government. A
study by the General Accounting Office shows that the longer companies slay in Small

Business Administration's Section 8 (a) set-aside program, which is the modd for most
federal set-asides, the less likely they are to develop outside business that would sustain

them when they no longer get non-competitive government contracts.*

Instead of rigging the competition for public contracts, affirmative action should

help minority businesses compete on even terms. In the wake of the Supreme Court's

1989 decision striking down a Richmond, VA set-aside program, Birmingham, AL has

jettisoned its contract set-asidcs and is working instead with the business community to

nurture minority-owned enterprises. This voluntary xnodel builds the capacities that

allow miiiority businesses to stand on their own in market competition rather than using

public resources to shield them from that competition.'

It's also time for Congress to end the bidding discounts, tax credits, and set-asides

the Federal Conununications Commission uses to encourage minority- and female-

owned businesses in telecommunications. There's little evidence that such preferences

have achieved their stated purpose of promoting "minority views" in broadcasting; the

content of broadcasting is determined by what people want to see or hear, not by the

complexion or sex of company owners. And as Jeff Rosen points out in The New Republic,

even large and successful minority businesses are eligible for set-asides for cellular

licenses.'" Why do they need a boost from government?

Census figures show that minority- and female-owned enterprises are growing
rapidly." In keeping with the principle that group preferences should be limited and

*Englaiid-]c>Neph, Judy. "Status of SBA'h 8(a) Minority Huidnefis Devdopmcnt Program." Gntcra]

Accounting Office, March 6, 1995, p. 2.

'Barrett, Paul M. "Binningbam'N Plan tu Help Black-Owned Finns May Be Alternative to Racial S«t-

Aflldc Programs." The Wall Street ]oumid. Heb. 27, 1995, p. AU.

"Rosen, Jeffrey. "Affirmative Action; A Solution." The New Kfpublk, May 8, 1995, p. 23.

"Mehta, Stephanie N. "Affirmative Action Supportci-s Pace Dtvirive Problem." The Watt Street JohttuU,

June 2, 1995, p. B2.



364

transitional, we should begin phasing out set-asides over, say, a five- to 10-year period.

During that period, we should begin phasing in new empowerment initiatives of the

kind discussed below.

In addition. President Qinlon should repeal Lyndon Johnson's 1965 Executive

Order 11,246, wliich requires federal contractors to file written plans with the

government specifying hiring goals and timetables. This is the federal government's
largest affirmative action program. Studies by Jonathan Leonard of the University of

California and others show that the executive order has only modestly increased black

employment and income, while having little effect on women. Even where gains are

posted, tliey often stem from a shift in employment from firms with no government
business to federal contractors. Although the law bans formal quotas, government
guideliiies push employers to hire by the numbers to avoid the inference of

discrimination.

Steady progress by minorities and women in public employment also suggest that

we can safely dispense with hiring preferences in government. Blacks are actually

overrcpresented in federal government (17 percent of the workforce compared to 10

percent of the private workforce) and many big-city governments as well; women are

at 40 percent of the federal workforce and growing."

At a time when governments everywhere are in tlie throes of reinvention and
downsizing, it nvikes little sense to steer women and minorities toward public

employment or contracting. Writing in The New Democrat, Joel Kotkin notes that in

California, affirmative action tends to channel minorities and women to relatively

stagnant sectors of the economy—to government and large corporate bureaucracies

instead of to dynamic small- and mid-sized firms that are generating most innovation

and job growth in the state.

Voluntary Affirmative Action

Since most jobs and lucrative opportunities are found in the private economy,
voluntary affirmative action by employers clearly will do more to equalize opportuniti'es

for minorities and women than government set-asides and preferences. Most large

companies actively seek to diversify their workforce and small employers are under

social and legal pressure to do the same. In addition to barring outright discrimination,

llie Civil Rights Act of 1964 (in Title VII) permits companies to be sued when they

unintentioiwlly discriminate—^when their hiring and layoff policies result in a "disparate

impact" on women and minorities. (The Civil Rights Act of 1991 restored the burden of

proof on employers to justify such practices on the basis of business necessity.) This

"rebuttable presumption" acts as a safeguard against unconscious discrimination but,

unlike goverrunent's numerical goals and tin^etables, does not induce employers to hire

or fire by the numbers.

""Centrnl Personnel Data File." United States CXfici; of Personnel Management. Scptimber 1993.
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As part of any effort to reform affirmative action. President Clinton should

challenge Congress to give the Equal Employment Opportunity Commission (EEOC) the

resources it needs to sift frivolous from serious bias claims and to detect patterns of job

discrimination. At the same time, however. Congress should direct the EEOC to avoid

actions—such as using computer models to fix the supposedly "exact^' percentages of

qualified wonren and minorities available to employers in a given location—that compel
companies to adopt race or gender proporlionalism to avoid official harassment."

Since anti-discrimination litigation is time-consuming and costly, it makes sense

to explore alternatives for reinforcing voluntary affirmative action. A useful too) is the

"employment and housing audit" pioneered by the Urban Institute, as described earlier.

Increasing their frequency—say, by giving government grants to community
groups—would aid in detecting discrimination, but the increased prospect of being

audited would also act as a deterrent to employers and landlords. Consumer boycotts

and other forms of public suasion have also proved effective at encouraging laggard

firms to hire minorities.

Step one in reforming affirmative action, then, is to shift from mandatory
preferences to voluntary action by employers, with anti-discrimination laws and public

scrutiny as an insurance policy against bacJ(s1iding. By itself, this step won't quell the

controversy over race and gender preferences; it won't console whites who believe

they've lost a job or promotion or a slot in medical school because of affirmative action.

But it will get the government out of the business of group classification and preferences,

halting a trend that promises heightened ethnic conflict.

Dubbing this approach "the separation of race and state," the weekly Economist

recently pinned the key point:

"It is true, of course, that race distinctions will not disappear from society

simply because governments decline to recognize them. But it is equally

true, and even more important, that race distinctions cannot disappear so

long as governments not merely recognize but enforce them."'*

Step 2: Replace Preferences With Empowerment

If race and gender preferences conxmit government to a divisive and ultimately

futile quest for equal results, the answer is not simply to jettison them but to get serious

about making equal opportunity a reality for America's minority poor. Step two in the

niiVf bargain is therefore to replace goverrunent preferences for groujjs with new public

policies that empower individuals to get ahead regardless of race, gender, or ethnicity.

"Bovard, James. "The Latest EEOC Quota Mandate." Thr Wall Street lourwd, April 27, 1995, A14.

'*'A QuesUnn of Colour." The Economist, April IS, 1995, p. 13.
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Most studies confirm that the impact of preferences on minority or female

employment and income is exceedingly modest. For example, a report on black economic

gains prepared for the U.S. Labor Department reached this conclusion:

"The general pattern is that the racial wage gap narrowed as rapidly in the

20 years prior to 1960 (and before affirmative action) as during the 20 years

afterward. This suggests that the slowly evolving historical forces we have
emphasized in this report—education and migration—^were the primary
determinants of the long-term black economic inrprovement. At best,

affirmative action has marginally altered black wage gains about this loiig-

term trend."'*

Moreover, as sociologist William J. Wilson has pointed out, affirmative action

policies exhibit a class bias that favors middle-class professionals and entrepreneurs

while offering little to people stuck in poverty.

In a seminal article titled 'The Competitive Advantage of the Inner City," Michael

Porter of the Harvard Business School argues for shifting public resources from transfer

payments, subsidies, and race and ethnic preferences to efforts to create businesses in

the iiiner city. Preferences, he notes, rarely benefit companies located in low-income

neighborhoods:

"In addition to directing resources away from the inner city, such race-

based or gender-based distitictions reinforce inappropriate stereotypes and

attitudes, breed resentment, and increase the risk that programs will be

marupulated to serve unintended populations."'*

Whafs tragic about the current impasse on affirmative action is that it blocks

attempts to build a new biracial consensus behind a comprehensive attack on inner-city

poverty. For blacks trapped at the bottom of the economic pyramid, the main obstacle

is not vestigial discrimination but the breakdown of critical social and public institutions,

chiefly the family and schools. Can anyone doubt that dramatically lifting their academic

and occupational skills would have a greater impact on their life prospects than

maintaining preferences that mostly benefit middle-class blacks, Hispanics. arid women?

Empowerment is a broad agenda that encompasses everything from welfare

reform to national service, youth apprenticeship, and other ideas for expanding access

to education and job training. But it would be especially fitting to focus immediately on

the economic legacy of discrimination—on the profound and lasting impact on minority

citizens of their systematic exclusion from full participation in the free enterprise system.

'"Smith, )«m«* p. and Pinls R, Welch, "aosing Ihc Gap: Forty Years of Economic Pn>gre8s /or UJacks."

Tlw RAND Corp., February 1986, p. 99.

"Potter, Michael. The CompettUvc Advantage of the Inner Gty. ' Harvard Business Review, May 1995,

p. 55.
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This legacy indudes lower rates of business formation, of asset accumulation and
inheritance, and especially of home ownership.

Asset-building strategies. According to the Census Bureau, the distribution

of personal assets (property, savings, and investments) by race is even
more skewed than the distribution of income: Whites possess 92 percent
of Americans' total net worth while blacks have only 3.1 percent.

When it comes to building personal assets, middle-class Americans already benefit from
"affirmative action" in the form of the mortgage interest deduction and tax breaks for

private pensions and savings accounts. Yet our social policies, especially welfare,
promote consumption rather than asset acaimulation. An empowerment strategy should
offer poor families similar incentives to save and build persoricd assets. Michael
Sherraden of St. Louis University has proposed an asset accumulation system open to

all Americans, but with special incentives for the poor. It would create Individual
Development Accounts (IDAs), tax-free savings vehicles for low-income families whose
deposits could be matched by government, businesses, churches, and charities. The
Corporation for Enterprise Development has deidgned » National IDA Demorustration
that would create 100,000 IDAs for low-income families at a cost to the federal

government of $100 million.

Home ountership. Our homes are the most important asset most of us will

ever own. Stable communities, moreover, are rooted in high rates of home
ownership. While 67 percent of whites own their own homes, only 45
percent of blacks do." Instead of dismantling the U.S. Department of

Housing and Urban Development (HUD), as some Republicans propose,

why not reorganize it around the goal of lifting home-ownership rates

among the poor generally—a shift ttiat would disproportionately benefit

the minority poor? HUD can promote home ownership by shifting dollars

now spent on rental subsidies (tiie total exceeds $10 billion) toward grants

to local governments to clear sites for construction of low-cost housing and
cut mortgage interest rates for owner-occupant buyers in f)oor

neighborhoods." Localities should also revise building and housing codes
to make it easier to build low-cost housing.

^ Public education. Finally, no public task is more urgent than dramatically

lifting the quality of inner-city schools. More money may be necessary but
it will be insufficient Big city school districts typically spend well above
the national average. More important is to change the bureaucratic

organization and culture of our standardized public school system.

'^Statistical Abstract e^ the United States. 1994, Washington. VXl: GPO, Tabic 1216, p. 735.

"HtiBork, How^itd. "Up From PitbHc Housing." The New Democrat. January/Fitbruaiy 1995, p. 50.
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The first step is fot the states: They should withdraw the local school districts' monopoly
on owning and operating public schools, freeing teachers and other civic entrepreneurs

to create innovative public schools. Now operating in 12 states, such "charter" schools

expand choices for parents and children while exerting real competitive pressure on
traditional schools, who risk losing students (and public funding for them) if they fail

to improve. Unlike conservative proposals to privatize public schools through vouchers,

charter schools operate under license to fniblic authorities without the stifling rules and
procedures of central school districts and unions. The federal government can help boost

these efforts by Icttirvg the states use federal education dollars to experiment with models

and help capitalize new schools.

These initiatives are modest in cost if not in scope. But they are only the

beginning. Ultimately, the only way out of the quagmire of group-conscious policies is

to redouble the nation's corrunitment to equal opportunity for all. This requires not only

vigilance in combatting residual discrimination, but also positive steps to lift the

prospects of poor people packed into decaying urban neighborhoods. Conservative

critics of preferences have ignored both these moral imperatives and the public costs

they imply. No wonder their calls for a color-blind Constitution and society ring hollow

to Americans for whom discrimination is r\ot an abstraction but a painful reality.

In pursuing a third way on affirmative action, we must be dear on this point:

redeeming America's historical obligation to the victims of slavery and segregation is not

a cost-free proposition. A serious agenda for equal opportunity and individual

enipowerment will require financial sacrifice from society as a whole.

Step 3: Reform Affirmative Action in College Admissions

The third step involves college admissions, where the abysmal quality of many inner-city

schools, continuing radal and ethiuc disparities in standardized test scores, and the

special role Americans have traditionally assigned to education in equalizing

opportunities combine to justify some form of affirmative action. Nonetheless, two

reforms are essential: 1) we must lift students rather than lowering standards; and, 2) we
must target students by need as well as race.

U.S. colleges compete for promising minority students almost as furiously as for

star athletes. The dearth of candidates with high test scores creates pressure to lower

official standards to meet affirmative action goals. On scholastic aptitude tests (SATS),

for example, blacks score on average (combined math and verbal) nearly 200 points

below whites. This has prompted protests and lawsuits from white and Asian students

denied entry despite higher grade point averages and SAT scores.

Such measures, while useful, are not comprehensive or infallible predictors of

future performance. Moreover, few colleges base admissions solely on meritocratic

standards. Many take non-academic activities into account: participation in sports, dubs,

student government, or dvic work. Others give preferences to the children of alumni or

faculty, limit local enrollment to leave space for students from other parts of the country.
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and offer special scholarships for students from low-income fan-ulies. Under such
circumstances, it is difficult to argue that colleges may consider any factor excqjt race,

ethnicity, and gender. The right standard is still set by the Supreme Court in its 1978

Bakke decision: Race should be a factor but not the decisive factor in college admissions.

Too often, however, accepting ill-prepared students under affirmative action plans

sets them up for failure and reinforces stereotypes of intellectual deficiency not only held

by whites but also internalized by minorities. Studies show that only one-third of black

students who enter college graduate within six years, compared with 57 percent for

whites." It's not just students who suffer: Institutions that allow the quest for diversity

to compromise academic excellence risk repeating the descent of New York City's

College, once the "Harvard of the proletariat" and now a venue for ethnic politics.

Given the disparity in test scores, how can colleges lift students rather than lower
standards? One way is to adopt the military model of affirmative action that sociologist

Charles Moskos says has made the army the most successfully integrated institution in

America. This model combines goals (but not timetables) for minority promotion with
rigorous training to ensure a sufficient pool of qualified candidates for promotion. Some
colleges already are tryir\g similar approaches: Boston College enrolls affirmative action

students in o six-week summer training course and requires that they sign a contract

pledging to make every effort to graduate. The results are impressive: 95 percent of these

students graduate in four years, compared to 88 percent for the entire student body."

An alternative is to guarantee all high school students a slot in community colleges to

prepare them for entry into more demanding four-year schools.

Colleges should also work more closely with high schools to create preparatory

programs for minority students. In California, for example, officials estimate that only

five percent of black and four percent of Latino public high school students complete the

course and grade requirements necessary for admission to the University of California.

But eligibility for both groups swells to over 40 percent when students are enrolled in

preparatory courses."

University officials worry, however, that the proposed CCRI would prohibit such

programs because they do not meet its standard of pure color-blind neutrality. Nor, of

course, would race<onscious recruiting of promising minority students—and indeed the

architects of Ae initiative admit that it would lead to a dramatic drop in minority

enrollment in top-ranked schools.

"McGn>ry, Brian. "Pftthways to College - Affirmative Action: an American DHemma." The Boston Globe,

May 23, 1995, p. 12.

»IWd., p. 12.

"Rogcnt, Kenneth. "Don't Lower the Bar - Qlevate the Students." The Los Angeka Timeti. March 10, 1995,

p. B7.



370

The second problem posed by affirmative action in college admissions is that it

ignores wide income variations among members of a group. Ifs hard to defend giving
ail advantage to Rill Cosby's kids, to an engineer who recently emigrated from Peru or
India, or to an affluent white woman over the son of a proverbial white coal-miner or
a recent Russian immigrant Some argue that the purpose of affirmative action is not just

to widen opportunities but to indemnify people for historic wrongs. Since college slots

are not unlimited, however, it makes sense to target preferences to people who really

need them—to kids who are the first in their family to go on to higher education, for

example, or to those from poor or working poor families.

Simply substituting class for race as the basis for affirmative action runs afoul of
the test-score gap; the likely result would be lo make poor whites and Asians the main
beneficiaries. The better solution is to combine the two as a means of targeting

afflrnwtive action to truly needy members of minority groups. Since colleges already
collect lots of financial information from students seeking loans, grants, or scholarships,

tempering affirmative action with a means test shouldn't be hard.

All this raises an obvious question: If preferences are wrong in public contracting,

why arc they permissible in college admissions? One answer is that colleges have a

broader public mission than career preparation arul meritocratic sorting. Americans have
always believed that education is the key not only to opportunity but to an enlightened

dtizeruy capable of self-government S^ce World War 11, we've invested heavily in

college opportunity because we see it as integral to both economic growth and equality.

This is even more true today, as the global information economy puts a premium on
knowledge and mental agility.

Affirmative action in college is not a guaranteed outcome but an opportunity to

develop civic capacities and compete successfully in the economic arena. Like other race-

conscious preferences, it should be viewed as a temporary expedient until representation

of minorities in colleges is roughly equivalent to that of whites. In the meantime, it

should be done in ways that don't compromise academic standards or confer benefits

on people who are not needy.

Conclusion

At the heart of the affirmative action debate are conflicting interests and visions of

justice that divide largely on radal lines. There is, however, a third optiori—a civic

perspective that works to synthesize these visioiw into a new bargain on racial justice

and equal opportunity. The moral underpiiming of such a bargain is Dr. King's vision

of a society that judges individuals by "the content of their character" rather than the

color of their skin.

A recent series of articles in The New Democrat provides thematic building blocks

for the third way. Start phasing out mandatory group preferences; wherever practical,

target affirmative action by need, not by race aloive; shift efforts to combat Inequality

from the courts and federal bureaucracies lo the economic arena; don't lower standards
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but lift fjeople up to common standards instead; don't bestow group entitlements, but
instead use pmblic resources to build individual capacity.

Finally, as author Jim Sleeper argues, our political leaders should have more faith

in civil society." Rather than base affirmative action on the insulting premise that

government must perpetually compel citizens to do the right thing, it's time to

acknowledge incomplete yet incontrovertible progress and move on to the next phase
of the struggle for racial justice. And instead of waving the bloody shirt of racism to

suppress dissent. It's lime now to air public doubts and trust in the power of democratic

deliberation to move us closer to common ground.

^]trper, )im. "\jrMf of Paltii." The New Democnt, May/)uno, 1995, p. 23.
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Mr. Canady. Thank you, Mr. Marshall. Again, I want to thank
each of the members of this panel for being with us. We appreciate
your participation and your testimony,
Mr. Coleman
Mr. Coleman. Yes?
Mr. Canady [continuing]. In your written statement, you say

that at its core a large part of the case against affirmative action
boils down to the claim that whites are superior and that blacks
are inferior. Now you've listened to what Professor Kuklinski had
to say about his survey research, and I think that there would be
pretty widespread agreement that a significant majority of the
American people are opposed to preferential policies, and we get
into a little—some differences in the surveys, depending on how
the questions are answered, but, clearly—are asked, but when
it's—certainly, when it's framed in terms of preferential policies,

most Americans would express their support.

Do you really believe that the bulk of that opposition can be ex-

plained by racism?
Mr. Coleman. Well, if you mean by racism that when a white

person looks at the black person, all he wants to do, what Furman
wanted to do, to kill him, I would say the answer is no. But if you
mean that instinctively when a white person looks at most black
people, that the way he or she reacts is not exactly the same as
when he or she looks at a fellow white, and to that extent I think,

yes, that a lot of it is based upon the fact that we still haven't lived

long enough together, and we don't teach our people in such a way,
that they realize that race ought to be irrelevant. For example, I

hire a lot of good lawyers. I always ask them, who are the two or

three great world writers. They all mention Shakespeare; they may
mention a French person, but very few mention Pushkin, which my
worldwide friends tell me that he ranks first or second. If I then
ask them, do you realize Pushkin was a black man, they're

shocked, and yet these are the people that go to the great colleges,

to law school, and they just don't get taught that.

Second, with respect to these statistics offered by Professor
Kuklinski, I'm scared as hell when a guy sits next to me and tells

me that he has checked only white people for a decision which is

adversely going to affect my people. I'd love to see the questions,

I ask you to look at page 30 of my written statement, where you
have the California referendum and 81 percent of the people said

that they favor the referendum, but, yet, when you read it and you
realize that the liberals, the middle class, and the conservatives

will all say yes, because this question is completely misleading, and
when Harris was able to ask the right question, the results

changed completely.

Mr. Canady. Well, so you don't—let me understand—^you don't

believe that a majority of the folks in the country, the American
people, are opposed to preferences based on race and gender?
Mr. Coleman. I don't think that the majority of people in this

country are opposed to programs which say, if it depends upon cap-

ital—and I realize that for

Mr. Canady. I'm sorry, I'm not
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Mr. Coleman. No, no, no, no, no, you can't. If you're—look,

you're doing things now which are going to affect a great number
of people. And, incidentally

Mr. Canady. Sir, I don't understand the response.

Mr. Coleman [continuing]. You're doing it based on a Supreme
Court decision which is 5 to 4, and I'd ask all you constitutional

lawyers to show me any case which says that, whatever the Fed-
eral Government does, it's governed by the 14th amendment. The
cases all say no; it's governed only by the fifth amendment.
And I want you in good conscience to tell me that when the fifth

amendment was adopted in 1789, it was meant to outlaw any law
based upon race when you had slavery and the three-fifth clause.

So we start with the proposition that the
Mr. Canady. I'm sorry.

Mr. Coleman. No, no, no, but if you asked me-
Mr. Canady. I need to move on to another question. I think
Mr. Coleman. Well, you can't move on, with all due respect

Mr. Canady. With all due respect, ve are going to move on.

Mr. Coleman. Now wait—can I ask
Mr. Canady. I'm sorry, my time has expired.

Mr. Coleman. Well, I—well, I'd like to finish

Mr. Canady. We'll have a second round, and
Mr. Coleman. No, no.

Mr. Canady. I'm sorry, you—I asked a very simple question, and
I'm trying to

Mr. Coleman. No, but these questions aren't simple.

Mr. Canady. Mr. Frank is recognized.
Mr. Frank. Yes, why don't you take the first minute or so of my

time and finish your response?
Mr. Coleman. First, it's simple. If you say that an opportunity

is based upon having capital, and if I know, for example, that when
the Federal Housing Administration law was passed that blacks

could not get the mortgage where whites could, if I know that when
I finished being in the U.S. Air Corps in 1946, I couldn't buy a
house in Levittown, Long Island, for $8,000 when a white could,

and that house now costs $200,000, and I couldn't accumulate the

capital, I don't think the American people disagreement that, under
those circumstances, that when you look—every time you bid for

jobs, that blacks never win; that you have to have some system to

permit them to participate. If that's what you mean by preference,

I think the majority of Americans are for that. If you mean some-
thing else, then I'd have to know what you mean before I could an-

swer your question, sir.

Mr. Frank. Let me thank you, Mr. Coleman. Let me say, Mr.
Chairman, I think this has been a very good panel and all the pan-
elists have been thoughtful.
And I do want to ask Mr. Marshall, because I think he is trying

to have a very thoughtful answer—I don't agree with all of it, but
I am struck when you said "avoid extremism" because I've given
you a copy of the legislation that was introduced by the subcommit-
tee chairman and many other Members. I'd particularly ask you to

look at page 7, subparagraph 2, where it defines grant of pref-

erence, one of the things that would be outlawed, and it says,

"grant a preference"—that is, this is what would be outlawed

—
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"means use of any preferential treatment and includes, but is not
limited to, any use of a quota, set-aside, numerical goal, timetable,
or other numerical objective."

The reason I say this, in your written testimony you cite Charles
Musko saying that the army has done a very good job, and Colin
Powell has, of course, also pointed to the army's affirmative action
program as a good system; we've invited General Powell to come
and testify, but our schedules don't seem to mesh. I think "not in

this century." "Not in this century" appears to be a general answer.
[Laughter.]
But one of the things you advocate, it seems to me, is then to

say, this model combines goals, but not timetable for education
and, presumably, also for the military, where it was used. I assume
that means, then, you would not agree with that legislation, that
you would not want us to enact legislation that would make it ille-

gal to use a numerical goal, because in the legislation before us a
numerical goal is specifically by itself outlawed with or without
timetables. You're saying you're for goals without timetables. This
legislation would outlaw numerical goals being used by the Federal
Government. I'm wondering what you're
Mr. Marshall. Well, what I'm saying. Congressman, is that I

think that most of this, the Federal panoply of preference policies,

set-asides, the policies that are pursuant to the Executive Order
11246, that requires goals and timetables, ought to be phased over
time. I don't favor immediate
Mr. Frank. That's not what I'm asking. I'm asking you whether

we should specifically ban goals without timetables because that's

one of the things that this legislation would do. In our subcommit-
tee this is a bill that's before us. So it seems to me that your testi-

mony would argue against banning the use of numerical goals.

Mr. Marshall. I think that the programs that are in place now,
most of them
Mr. Frank. No. Mr. Marshall, I'm not asking you that. I don't

understand why you can't focus—I'm not asking you for comments
on all of the programs.
Mr. Marshall. I'll just give you my answer, and then you

can
Mr. Frank. No, but that's not your answer because-
Mr. Marshall [continuing]. Determine whether I answered or

not.

Mr. Frank [continuing]. It's not an answer; it's a comment, but
a question gets an answer. This bill says it's very straightforward:
We should outlaw the use of numerical goals. Your testimony
seems to me to indicate that you're for numerical goals in some
areas, in military, education, without timetables. My question is,

would you want us, then, to pass a law which would outlaw numer-
ical goals?
Mr. Marshall. I'm trying to explain that the answer is, yes, I

think that most of these Federal preference policies, based on these
kinds of goals, ought to be phased out over time.
' Mr. Frank. No, Mr. Marshall, that's not the question. In the first

place, some of them are to be phased out, because the Supreme
Court has already said they're unconstitutional, but this is legisla-

tion that would say you could never use a numerical goal. Are you
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in favor of legislation that says we could never use a numerical
goal? Your testimony seems to me to indicate the opposite.

Mr. Marshall. Well, you're asking me to speculate about policies

that may
Mr. Frank. No, no, please, that's just unfair. I'm not asking you

to speculate about anything; you're here to testify. This is legisla-

tion, and it says specifically you may never use in the Federal Gov-
ernment a numerical goal. We're not talking about past policies;

we're talking about laws for the future as well, and your testimony
says use numerical goals.

Mr. Marshall. Well, Congressman, I'll look carefully at this,

which I haven't looked carefully at before, but I'm only—I'm telling

you my position, which is not here to testify in favor of this bill,

but to testify in favor of phasing out the existing on-the-books pref-

erence policies, what I think
Mr. Frank. I'm disappointed, Mr. Marshall, because you say that

you're here to have us do fresh thinking, and, frankly, that does
not seem to me totally candid. There are tough choices, and it's

easy to, I think, dance around them, and I worry you're doing that.

Mr. Canady. The gentleman's time has expired. Mr.
Mr. Frank. Mr. Chairman, could I just ask you, if we're putting

statements in the record, I have one from our colleague, Ms. Jack-
son Lee, that I'd like to put in the record.

Mr. Canady. Without objection, it will be entered into the record.

[The prepared statement of Ms. Jackson Lee follows:]
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Prepared Statement of Hon. Sheila Jackson Lee, a Representative in
Congress From the State of Texas

I am pleased to submit this written statement to the House

Judiciary Subcommittee on the Constitution on the subject of the

Economic and Social Impact of Race and Gender Preference

Programs. First and foremost, I would like to say that the term

"racial and gender preferences" is pejorative and suggests or

infers that certain groups are being advantaged and other groups

are being disadvantaged. Those individuals who use such terms as

"racial and gender preferences" would prefer to ignore this

nation's legacy of slavery and segregation as well as the

barriers to advancement for women and minorities that remain

pervasive. There are bills pending before the Congress that are

really attempting to end affirmative action, a policy that has

been good for America and a policy that many Americans support.

Affirmative action is an effort by the federal government to

remedy past and present discrimination by establishing flexible

goals and timetables to provide opportunities to those who have

been subject to discrimination. Affirmative action does not mean

D ON RECYCLED PAPER
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quotas . Most federal programs involve outreach programs and

goals and timetables. The outreach programs serve to encourage

applicants who do not belong to the "old boys" network. The

goals and timetables are drafted by the companies themselves and

there is no enforcement penalty for companies which do not meet

the goals as outlined. Furthermore, the plans are based on

qualified workers and consider the number of qualified workers in

the local labor market.

Affirmative action has resulted in economic and social benefits

for America. A recent survey of CEOs completed by the

Organization Resources Counselors found that 94% of CEOs stated

that affirmative action helped to improve their ability to find

qualified applicants in initial hiring. In a recent survey of

cities' use of affirmative action conducted by the U.S.

Conference of Mayors, 89% of the respondents stated that

affirmative action aided in identifying relevant qualifications

for jobs, 88% reported improved outreach and recruitment and 52%

reported a better public perception of the quality of services

provided.

In education, diversity brings a greater range of perspectives to

the classroom, and improves the learning process for everyone by

including people from different social, cultural and racial

backgrounds. Affirmative action does not stigmatize its

beneficiaries, who still must meet the same graduation

requirements as other students. Instead, affirmative action has
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helped to increase the number of African Americans, Latinos and

other minorities attending colleges and universities.

We live in a multicultural, multiracial society. The most

productive economy is one that includes everyone. A system that

prevents people from competing at all levels, either because of

misperceptions or discrimination, reduces the efficiency of the

national economy.

The implementation of antidiscrimination and affirmative action

law has increased the proportion of minorities and women employed

in the private and government sectors. According to the EEOC,

from 1966 to 1993, the proportion of minorities in the private

sector increased from 11.4% to 23.5%. From 1972 to 1992, the

proportion of minorities employed in the federal government rose

from 19.7% to 29%.

Our nation, however, is still a long way from truly equal

opportunity. The Glass Ceiling Commission found that white males

continue to hold 97% of senior management positions in Fortune

1000 and Fortune 500 service industries. Moreover, black

unemployment is more than twice that of white unemployment, and

black median income is still only 70% of white median income.

People of color continue to experience higher levels of poverty.

The overall poverty rate for African Americans is 33% and 29% for

Hispanics, while the poverty rate is 11% for whites. While the

poverty rate for white children is 14%, over 50% of African
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American children and 44% of Hispanic children live under the

poverty level

.

In 1990 African Americans accounted for 12.1% of the population,

but African Americans owned only 3.1% of the total businesses and

1% of receipts of all U.S. firms. Hispanic Americans accounted

for 9% of the population, 3.1% of U.S. businesses and 1.2% of all

receipts. In 1987, according to a U.S. Department of Commerce

survey of minority businesses, 93% of minority-owned firms were

individual proprietorships, 80% had no paid employees, and 79%

had gross receipts under $50,000 per year. While this record has

improved since 1987, this is not the time to retreat on ensuring

that minority-owned firms reach parity, in terms of their

population, in receiving government contracts. The Glass Ceiling

Commission also reported that Asian and Pacific Islander

Americans earn less than whites in comparable circumstances when

all other circumstances, including occupation, English fluency,

age, and education are controlled for. In addition, across the

broad range of occupations, an earnings gap persists between

women and men. In 1993, women still earned, on average, only

71.5 cents for every dollar earned by men.

Currently, there are policy proposals to replace affirmative

action programs with class-based policies. Class-based policies,

however, do nothing to rectify the disparities that are linked to

past and present discrimination. The color-blind approach was

tried after 1964 and was not sufficient to break down the effects
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of ingrained discriminatory practices, informal networks, and

^ other barriers that stand as obstacles to equal opportunity.

The economic and social impact of affirmative action has been

beneficial to America as a whole. The claims of widespread

reverse discrimination are simply not reflected in EEOC and court

records. Between 1987 and 1994, complaints of reverse

discrimination by white men represented 2% of total

discrimination complaints.

Our nation's people are our greatest resource and our greatest

source of strength. In order to remain competitive in a global

economy, we need to make a conscious effort to utilize the skills

of workers from all segments of our multicultural society. A USA

TODAY/ CNN/ Gallup poll found that 54% of Americans think that

affirmative action has been good for America, and 57% believe

that affirmative action programs should be increased or kept the

same. Fewer than one in four Americans believe that affirmative

action laws should be eliminated. Political rhetoric and

misperception are dividing our country and should not be allowed

to dominate this debate. The right of antidiscrimination law

requires the remedy of affirmative action to foster tolerance and

meaningful equal opportunity.
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Mr. Canady. Mr. Flanagan.
Mr. Flanagan. I'd like to thank the panel for coming today, and

Mr. Chairman, I'd like to ask unanimous consent to place a state-

ment in the record. And I have no questions for this panel, as fine

as they are, and I appreciate your being here today.

Mr. Canady. Without objection.

Mr. Watt.
Mr. Watt. Mr. Chairman, I think I'll also resist the temptation

to ask questions. Thank you.

Mr. Canady. Mr. Goodlatte.
Mr. Goodlatte. We're moving fast here. I will take a few min-

utes.

Mr. Marshall, I admire your efforts to elevate this important de-

bate above the level of narrow partisan politics. Knowing that some
prominent members of the Democratic Party disagree with your po-

sition on moving away from racial and gender preferences, could
you give us your sense of where rank-and-file members of the
Democratic Party are on this issue? Can Republicans who want to

move from preferences to empowerment, hope to reach across the
aisle and find allies in your party? And do you believe that you
have identified a policy that can provide some common ground
where members of both parties can come together?
Mr. Marshall. Well, I guess that I—^you'd have better insights

as to the first part of your question, talking to your Democratic col-

leagues, as to whether there's willingness here to strike that kind
of bargain.
Mr. GrOODLATTE. I mean everybody in general.

Mr. Marshall. Well, all I'm—I can only speak for myself, and
I think the other—some leading Democrats, Senator Joe
Lieberman, in general endorse this approach; that there is a dis-

position to look beyond preferences and to see whether we can
move beyond this highly divisive debate over them and back to

what I regard as the common ground in this debate, where liberals

and conservatives. Democrats and Republicans can come together,

and that's on the question of equal opportunity, as I have said. The
Speaker has sounded that theme; other leading Republicans; Jack
Kemp, Bill Bennett have sounded that theme. And, yet, you know,
the context in which that rhetoric falls is one of fairly comprehen-
sive reductions in social programs, low-income spending, at the
same time other programs are being spared.
So there's a lot of mistrust there, obviously, but I don't know any

other way out of the quagmire of preferences than to try to move
the debate in this direction. I do not believe, personally—I mean,
I cannot support the continuation of policies that I think run
counter to my principles, the principles that I think provide the
framework for expanding freedom and, ultimately, the protection
for equal rights and civil liberties in this country. So that's why I

think we should move beyond preferential treatment, but, again,
there's much skepticism on the Democratic side, and that's why I

stressed repeatedly in my testimony the need for some earnest
good faith from the Republican side as to whether there's any seri-

ous commitment to a new urban agenda, a new agenda of economic
uplift aimed at the minority poor in our cities.

23-373 96-13
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Mr. GOODLATTE. Mr. Coleman, I heard at the beginning of your
statement your observation about Mr. KukHnski's poUing informa-
tion, and I must say that I agree that there is certainly still racism
extant in this country, and I think we should look for ways to com-
bat that, to cure it, and work to get ahead of it, and I think we
have made a lot of progress, but I think we still have a ways to

go.

My concerns about preferences and quotas are that in the end it

seems to me that it comes down to a decision between two individ-

uals. Whether it be admission to school, whether it be employment,
whether it be the issuance of a contract, it is the choice between
an individual who, but for taking race into account, might qualify
for a position and someone who might benefit by taking race into

account for the purpose of attempting to combat bastions of racism.
When you get to that point, it seems to me that you are creating

a situation that may attempt to redress a past wrong by imposing
a current or future wrong on somebody who is not a party to or
participating in that, somebody who might be a young person ap-
plying for a job in a police department or a fire department or ap-
plying for admission to school, and finding that they are going to

effectively be discriminated against on the basis of their race or
their gender. And I wonder if you would comment on that, which
to me comes to the crux of the whole issue, not of affirmative ac-

tion, which I favor, if affirmative action means making sure that
each one of us who have our own circle of contacts and knowledge,
and so on, and it is not as broad as this country or the community
is. It seems to me that we need to reach out to people—can I have
an additional minute or are you
Mr. Canady. Is there objection?

Mr. GrOODLATTE. Go ahead and answer as far as I got there.

Mr. Canady. The gentleman will have 1 additional minute.
Mr. GoODLATTE. Go ahead and answer that.

Mr. Coleman. It's an awfully good question, sir

Mr. GoODLATTE. What I say by affirmative action is reaching out
and making sure that your pool of applicants does include every-

body.
Mr. Coleman. We can put to one side the whole issue of quotas.

There is nobody, whether it's the court, the Legal Defense Fund,
any other organization, which is in favor of quotas.
Mr. GOODLATTE. Then you would favor the change of some of the

current laws that are on the books?
Mr. Coleman. I, frankly—I haven't read all the current laws, but

those that I've read, the answer is no, because none of them call

for quotas.
Mr. GOODLATTE. Preferences?
Mr. Coleman. They don't call for preferences. What they say is

that you've got to go out of your way to make sure that you have
fairly gotten together your group of people.

Mr. GOODLATTE. What about a law that requires that 10 percent
of contracts be given to someone based upon—to a group based
upon race or gender or

Mr. Coleman. Well, that's not what the—the law in Adarand,
which I read, that's not what it says. The law in

Mr. GOODLATTE. Well, I agree with Adarand but
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Mr. Coleman. No, but the law there didn't say that. The law
said that if you won the bid

Mr. Canady. I'm sorry, the gentleman's time has expired.

Mr. GOODLATTE. Thank you.

Mr. Canady. Mr. Serrano.
Mr. Coleman. I'd like to come over to your office and see you.

Can I come to see you
Mr. Gk)ODLATTE. I'd love to meet with you.

Mr. Serrano. Mr. Chairman, I'd like to yield my time to Mr,
Frank.
Mr. Frank. I thank the gentleman.
Let me say, first, to Mr. Kuklinski, because I thought Mr. Cole-

man's point was, obviously, a fairly strong one—is he accurate in

his response, which is that your statistics show that there is still

a significant minority among whites who feel racial hostility? Is

that an accurate estimate by him of what you said?

Mr. Kuklinski. I think that's correct.

Mr. Frank, Well, then I want to ask all the panelists, people

have said, well, we don't need affirmative action, including—and I

think this is very significant because we're not talking now just

about quotas; we are talking about outlawing numerical goals even,

and I think that's a serious flawed approach.
Given that there is a significant percentage of people—fortu-

nately, a minority, and we hope it's a decreasing minority—of peo-

ple who have that hostility—do you believe that we can rely on
antidiscrimination action alone, proving bias in an individual case
to get rid of it? And in doing that—let me ask you a question; Mr.
Coleman will have some experience with this and Mr, Marshall.
Should we rule out the use of statistics in trying to prove that case,

because I think that becomes a relevant factor?

If an employer has no or negligible representatives of a particu-

lar minority, is that a reasonable factor to take into account? Mr,
Kuklinski,
Mr. Kuklinski. To take into account to

Mr, Frank. In deciding whether or not you're going to have to

penalize that employer or whether or not there is, in fact, discrimi-

nation.

Mr. Kuklinski, Actually, you're really getting into questions of

policy, which are not my expertise.

Mr. Frank, OK,
Mr. Kuklinski. I would not pretend to say they are.

Mr, Frank, Mr. Coleman.
Mr. Coleman. All right, I think that the issue is whether, when

there's opportunity, do all people get an equal chance for the job

or is there something in the system which, more likely than that,

would adversely affect blacks and women? To the extent it does,

then you have to look at statistics and other things to make sure.

Always in the end, I will not have quotas and I will not hire people
that don't have the merit,

Mr. Frank. Let me ask—^Mr, Marshall, you talked—^you said
with regard to education, you would allow race to be a factor. What
would that mean? And you said you would follow—use goals. How
would that work with regard to—and I assume that would include
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public colleges as well as private. How would that work? I mean,
you would give some preference based on race?
Mr. Marshall. Yes, Congressman, I think that we should con-

tinue, basically, with the framework set out in the Bakke decision,

which says that race can be a factor in admissions. I think that
there are changes necessary in the way we do it. I think we ought
to add a class as well as needs test, so that we are targeting affirm-

ative action in college to people who are truly needy. And I further
think that we ought to look hard at practices in college admissions
that result in a lowering of standards, rather than efforts to lift ev-

erybody to the standard they need to be successful in that institu-

tion.

Mr. Frank. But with an economic screen, you would give some
preference for drastically underrepresented racial minorities?
Mr, Marshall. Yes, Fd continue affirmative action in college ad-

missions. Again, I tend to think of all these remedies as being tem-
porary, but in this case it seems to me that we have a long way
to go before
Mr. Frank. I think that's very important. Again, I would think

legislatively we couldn't do that in this case.

Let me say at this point, because there was some reference to

that famous CRS overview, and I want to say one thing, Mr. Mar-
shall. You mention it as 160 programs. I would urge you to read
it again.

I would ask unanimous consent to put into the record at this

point the Justice Department analysis of that. For instance, 32 per-

cent of them are simply—or 34 percent—outreach to minority-
owned. In fact, there are very few of 160 numerically that are
quotas or even firm numerical goals. People could still impose
them, but the number of such programs is vastly overstated, and
I would like to put that into the record.

Let me ask you, finally, Mr. Marshall, you refer approvingly to

the military model, and Colin Powell has also done that. I wonder
if you could just describe your view of that, if I could have 30 sec-

onds for you just to

Mr. Canady. Without objection, the gentleman will have one ad-
ditional minute.
Mr. Marshall. Yes; I'm not an expert on this, but Charlie Mos-

cow is a friend and Gladimere is, and as I understand it, the effort

here is to ensure that the recruiting pool has sufficient members
of all groups, so that the military can meet promotion goals.

Mr. Frank. And it has numerical goals for promotion?
Mr. Marshall. It has numerical goals; it doesn't have time ta-

bles.

Mr. Frank. And, presumably, the military judges itself based on
whether or not it's meeting its numerical goals?
Mr. Marshall. They do, but, as I understand it—^you know,

again, the point for promotion boards is to make good faith efforts

to meet these targets, but that if they find that, despite their best
efforts to expand the applicant pool, that they are not able to do
that, nobody is punished
Mr. Frank. Right, but it would mean that, everything else being

roughly equal, you might be better off to be a member of a racial

minority than not in getting a promotion?
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Mr. Marshall. Well-
Mr. Frank. If they hadn't met the goal yet?
Mr. Marshall. It—yes. I mean, it is—it's an effort to outreach,

to reach out and bring more people, qualified applicants, into the
pool.

Mr. Frank. So the answer would be yes?
Mr. Marshall. Yes.
Mr. Canady. Mr. Conyers.
Mr. Conyers. Thank you, Mr. Chairman, and good morning to

the panel. It's good to see Bill Coleman here, as usual.

You know, when I came to the Congress, we couldn't even have
discussions like this because there wasn't anything to discuss. I

mean, the segregationists were largely in control. We looked to the

courts for relief, and now, of course, that is diminishing fast.

In the city of Detroit, former Mayor Coleman Young spent tens

of millions of dollars going through the courts on affirmative action

programs to merely bring some repair into the system of obvious
racial discrimination in city units of government. We went up and
down through the courts; it was incredible what happened.
And now we have come to a point where we're discussing the

question of affirmative action, but it's the backdrop to a bill offered

by our subcommittee chair which is titled:

To prohibit discrimination and preferential treatment on the basis of race, color,

national origin, or sex with respect to Federal employment, contracts and programs,
and for other purposes.

This could be a very important contribution except that in look-

ing over the cosponsors, I notice that they're pretty conservative la-

dies and gentlemen of the Congress who have never said—had
many positive comments about affirmative action. And so we're
moving into a situation where we've got to talk about this, and I

think your opening presentation, Mr. Coleman, was really out-

standing because it compressed your lengthy and interestingly sub-

mitted statement into a short, understandable form.
What do you think. Bill, has caused this resurgence in the lit-

erature and in the media and in the minds of a lot of people that

now this once bipartisan, accepted tool of affirmative action is now
undergoing rather strict and constricting review and challenge?
Mr. Coleman. Well, as I try to say in my statement, I think that

part of it is based upon misleading information given by the press,

and, unfortunately, by some public officials trying for higher office.

One, I don't think that there's the general rejection of these con-

cepts that some of the statements would lead you to believe.

Second, when we had the downturn in 1990 recession and some-
body lost his job, they said it was because of affirmative action, be-

cause they hired blacks or hired women, which just isn't true, be-

cause in any downturn, the guys that lose the jobs first are the
blacks because they were the last hired.

Thirdly, the fact is that there's always been in this country a
deep feeling directed against blacks. It would have to be. Slavery,

Plessy V. Ferguson, Dred Scott, Compromise of 1877, the fact that
repeatedly that's been it. After all, we fought two world wars for

freedom. In each one the forces were segregated. The urban com-
munities, you know, just look at it, and I don't think we should feel

ill of the American people; we just have to face up to the facts of
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life, and the fact is that a black who comes out well trained does
not have the same opportunity as a comparable white person. I

mean, I set forth my biographical sketch not as a matter of ego,

and I had a teasing sentence there where I said the number of

times I got affirmative action that helped me would be amazing. I'd

hope like heck somebody would ask me what they were, but they
haven't. So I'll just pass, but someday I'd like to come over and just

tell you how a person who finished first in his class at the Harvard
Law School, clerked for Felix Frankfurter, still in the city of Phila-

delphia in 1949 could not get a job.

Mr. CONYERS. Could I get an additional minute, Mr. Chairman?
Mr. Canady. Without objection, the gentleman from Michigan

will have an additional minute.
Mr. CONYERS. Thank you.
You know, you remind me of the late Wade H. McCree of De-

troit

Mr. Coleman. Yes.
Mr. CONYERS [continuing]. Of whom you knew
Mr. Coleman. He was a classmate of mine.
Mr. CoNYERS. Yes. Wade—they had—we had to form a new

school. There were no preschools in the city of Detroit or surround-
ing areas that would accept his children in school, and we had to

form one. Wade became an administrative judge and then a State

judge and a Federal judge, solicitor general, et cetera. As a result

of not being accepted in any law firm in the city of Detroit, he was
literally forced into Federal Government. And I'm reminded, of

course, that Colin Powell is himself the product of affirmative ac-

tion from the Secretary of the Army, who made it very clear that

they were not going to continue promoting generals unless some
blacks were also promoted.

So, as I

Mr. Canady. I'm sorry, I think the gentleman's additional time
has expired. Mr. Inglis.

Mr. Inglis. Thank you, Mr. Chairman.
I wonder if anyone on the panel would like to tell me whether

affirmative programs—well, let me change that to set-aside pro-

grams specifically—whether set-aside programs benefit all eco-

nomic groups within a racial classification or whether they dis-

proportionately benefit those that are well to do within a racial

classification; in other words, people that are connected and in a
position to know that a set-aside program exists, and they some-
how avail themselves of that opportunity.
Mr. Coleman. Well, actually, when you're—the way you all do

the statute is quite well. What the statute said is that if you're in

a certain group, there's a presumption—and certainly the adminis-
trator can go against that presumption. Now sometimes they do
and sometimes they don't, but if in this country we're going to say
that it's wrong and illegal that those who know and have access,

that somehow that's bad, then I think all of us better go home and
be unemployed, because I think almost everybody here got where
they are in part because they had access which other people didn't

know about.
Mr. Inglis. Well, let me ask you a little bit more precisely. Does

anybody know of any studies on this question of whether the eco-
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nomically advantaged are those that are most advantaged by set-

aside programs, in that they are in a position or have connections
enough to use that system effective? Is there any research on that?
Mr. Coleman. My understanding is that you will find, when you

do the studies, that some people who were poor, and but for the
program would never have gotten the advantage. Like any other
Federal program that you've ever done here, there are always some
chiselers, and you may have instances where, you know, wives
front for their husbands or you may have another situation now in

the one that may be coming to your mind to prompt your question
is the FCC. The trouble there is that Congress drew the statute in

such a way, the guy that really benefits is not the black, but it's

the white seller, and he's the one that gets all the tax benefits, and
so there you would find that.

Now, on the other hand, if you are sa3dng that there are some
blacks and some women who are now much better off because of
these programs, the answer is yes, and we hope that those people,

like you, will use that opportunity to reach out to other people and
bring them in.

Mr. Inglis. Let me ask you, then, on that point, how long should
that person be advantaged by a set-aside program, someone who
has overcome any economic adversity and is now at the top of the
heap? How long should they be advantaged by a set-aside program?
Mr. Coleman. Well, the statute sets that out, sir. The statute

says that when a participant reaches a certain economic situation,

he or she has to get out of the program. The only
Mr. Inglis. I'm not aware of that. I'm—^you're talking about the

FCC situation?
Mr. Coleman. No, I'm talking about—I'm back now talking

about the general set-aside programs that you are talking about,
the
Mr. Inglis. I'm not aware of a means test. Is that
Mr. Coleman. Oh, yes, the statute says that. Now the problem

is that somebody may have a contract and they get out halfway fin-

ished—they get to the max halfway finished
Mr. Inglis. Yes.
Mr. Coleman [continuing]. And I think the administration has

said you can complete that contract.

Mr. Inglis. Yes.
Mr. Coleman. You can't get new opportunities once you get out

of the program and you're no longer qualified because you're now
making too much money.
Mr. Inglis. And the situation where the husband sets up the

wife as the owner of the corporation
Mr. Coleman. Well, I'd better check my law firm to see whether

I'm representing any of the cases [laughter], but assuming that I'm
not, I would say that if it's done improperly, that's as wrong as
when you give a tax deduction and somebody files a false state-

ment. Those things are just wrong, but that doesn't mean you
should drop the whole program because, like any other program
the Congress has ever enacted, there are always 1 or 2 percent of
the people that don't follow the law.
Mr. Inglis. But if I'm a wealthy person and I have got money

to invest in a stock company—in other words, a company would



388

issue me stock—if I find a nice woman or a black male that I want
to buy the stock from
Mr. Coleman. Why don't you say "a nice black male?" Why don't

you keep it consistent, a nice woman, a nice black male?
Mr. Inglis. Well, if I find somebody that I can set up in a busi-

ness, is there any way really to stop that from happening?
Mr, Canady. The gentleman will have 1 additional minute.
Mr. Coleman. Yes, yes, yes. Those are wrong, and the SBA,

when they are administered by good people, stop those; they don't
permit those.

Mr. Inglis. Well, how can you stop it? I mean, if I'm—I'm not
wealthy, but if I were, and if I had a lot of money to invest, if I

find somebody that will own, run the corporation ostensibly and
turn me a great profit based on the set-aside that's available, is

there anything wrong
Mr. Coleman. Yes.
Mr. Inglis [continuing]. With my motivation? What is it?

Mr. Coleman. There are rules on how much the minority or the
woman has to own. I mean, if what you're saying is that if the mi-
nority owns 60 percent and some person lends them money and
owns the 40 percent, and the business is successful, the person who
puts up the 40 percent will profit, but not as much as the person
who puts up 60 percent, and that's what the program's supposed
to do. I mean, you get the contract; you go to the bank; the bank
makes interest, and the bank profits, but the minority or the
woman is supposedly the one that gets the maximum amount of
the benefit.

Mr. Canady. The gentleman's time has expired.
Again, I'd like to thank the members of this panel for being with

us. We appreciate your testimony.
And I'd like to ask the members of the second panel to take their

seats.

On our second panel we will hear from witnesses addressing the
economic impact of preference programs. The first witness is Prof
John Lunn, an instructor at Hope College in Holland, MI. Professor
Lunn is an economist who has studied issues related to racial dis-

crimination and racial preferences in Government contracting.

Next we will hear from Prof. Jonathan Leonard. Professor Leon-
ard is a professor of economics at the University of California at

Berkeley.
Our final witness will be Dr. Farrell Bloch, who heads his own

economics consulting firm. Dr. Bloch has studied the effects of af-

firmative actions on labor markets.
Again, as with the witnesses on our first panel, I would ask that

you limit, each of you limit, your remarks to no more than 10 min-
utes. We will, however, place your entire written statement in the
record, without objection.

Professor Lunn.

STATEMENT OF JOHN LUNN, PROFESSOR, DEPARTMENT OF
ECONOMICS, HOPE COLLEGE, HOLLAND, MI

Mr. Lunn. Thank you, Mr. Chairman, for the opportunity to

speak to you about the economic impact of affirmative action pro-

grams. My professional interest in this subject began when I par-
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ticipated in a predicate study for the State of Louisiana. When I

went into that study, I was somewhat agnostic as to what I

thought the effects were of affirmative action programs. In that

particular example, set-asides or requirements for a certain propor-

tion of contracting, to go to minority- or women-owned firms was
required.

I recognized, obviously, the fact that discrimination has been
very widespread in this country down through the centuries; that

suddenly making discrimination illegal doesn't mean that all oppor-

tunities are now equalized, and so I was very S3Tnpathetic on that

score. And, yet, on the other hand, I was also—^very simply, two
wrongs don't necessarily make a right.

But, more importantly, in economics we often focus on the fact

that policies sometimes have effects that weren't accounted for,

weren't planned on, when they were first passed, and so you have
to look at it a little bit more carefully.

As I see it, the goal is a society in which everybody faces equal

opportunities to pursue whatever employment or business or per-

sonal plans that they wish. The question, then, is whether in an
economic sphere anyway, open markets will achieve this goal more
readily or whether some sort of policies that give preferences to

groups will achieve it more readily. I tend to think that competitive

market forces will be more effective in the long run for achieving

the goal, rather than preferential policies.

Gary Becker coined the term "taste for discrimination" and de-

scribed the phenomenon as someone who acts as if he were wiling

to forfeit income in order to avoid certain transactions, and this ap-

proach is, I think, used by many economists in examining questions

of discrimination in economic markets.
In a competitive market setting, discrimination imposes costs on

the person who is discriminated against, but it also imposes costs

on the one who is doing the discriminating. If I'm a prime contrac-

tor, for example, and I refuse to use a minority-owned firm, even
though that firm comes in with a bid as low or lower than other
firms, then I am raising my costs, decreasing the probability that

I'm going to get the award that I'm after. The more competitive the

situation, the more likely discriminating on my part is going to cost

me business.

And while one may be prejudiced, it doesn't necessarily mean

—

that does not necessarily translate into economic discrimination, if

it's going to cost somebody money. In a study we were involved in

there was a lot of discussion with both prime contractors and sub-

contractors, and there's oftentimes no love lost between subcontrac-

tors and primes.
One subcontractor made the statement, as far as he could tell,

primes didn't care about black or white; the only color they cared
about was green. If you could make them money, they were willing

to use you; if you couldn't, they didn't want to.

There's also been some reexaminations of some of the Jim Crow
era. I make reference to Jennifer Roback's work in my written tes-

timony that suggests, anyway, that the labor laws that developed
in many of the Southern States during that era were passed be-

cause the political majority didn't like the market outcome. The
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market outcome was not generating the extent of discrimination
that the poUtical, people with poUtical power, wanted.
A tool that is often used in discrimination analysis is that of a

disparity ratio, the idea being that, say, 10 percent of a market is

made up of members of a particular minority group, then you
would expect 10 percent of the businesses to also be made up of
that group and 10 percent of the business going to members of that
group.
But I think there's several problems with relying on this fairly

simple tool. For one thing, I think it rests on a fallacious assump-
tion, the assumption that all groups, whether racial, ethnic, or gen-
der, would participate equally in all occupations and in all lines of
business in the absence of discrimination.
At the very least, this assumption ignores the important roles

played by culture, religion, and history. Just as a brief example, I

recently had the opportunity to hear the novelist Chaim Potok give
a talk in which he was giving background information for his nov-
els, describing what it was like to grow up in the Hasidic commu-
nity he grew up in—and the constant emphasis that he gave on

j

scholarship and study of the Torah, in the example he was using— 1

it's not hard to see why people who have been raised in this envi-

ronment have a tendency to end up in positions where they pursue
scholarship as adults. It's a cultural force that's going to be influen-

tial, and we are not going to end up having equal representation
of all groups in every line of business, every occupation that's out
there.

Disparity ratios are also a very crude tool in that they often indi-

cate disparity when there is none. This is particularly likely in the
case of markets where there is heterogeneity. There are submar-
kets where perhaps the submarket is really the relevant market
that ought to be looked at. In my written testimony I provide a cou-

ple of examples by tables 1 and 2 on that, and I will not speak fur-

ther on that at this point.

But if we look at a situation where—as I said before, we're trying
to look at the fact that past discrimination still has effects. Well,

I know the fact that there is still discrimination going on, but what
I want to focus on is the idea of past discrimination still having ef-

fects.

Suppose, to take an example, a contrived example, suppose we
have a market where, because of discrimination, there were no mi-
nority-owned firms in the market, and then civil rights legislation

is passed. The barrier that kept minority-owned firms out has been
dropped. Would we expect to see in the next several months, next
year even, suddenly representation in the market or in the indus-
try equal to the minority group's representation in the general pop-
ulation? I think we would clearly say that would be very unlikely,

but if there were no current discrimination going on, we might ex-

pect to see the flow of new firms into the industry showing a rep-

resentation from the minority group that had been discriminated
against in the past, being there. But it will take years of that flow

before the stock concept, the stock of firms in the industry, would
have that kind of representation in it.

So that we could be looking at a situation where, by focusing on
the stock of firms, we infer that there still must be discrimination
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going on, if we were looking at the flow of firms going into the in-

dustry, would not necessarily show that to be that case. Table 3 in

my written example or comments tries to show a little bit that sug-
gestion.

It certainly would be nice to speed up the process. Is this realis-

tic, and in terms of being able to come up with numbers, I think
the answer is yes. In terms of coming up with a movement to some
sort of a new longrun equilibrium, I'm less confident that is so.

New firms tend to be small. Their size and inexperience imply
that they're not qualified for some tasks that larger, more experi-
enced firms are qualified for. But if a program, a preferential pro-
gram, is inducing, say, prime contractors to use subcontractors, and
use subcontractors perhaps for tasks that, in terms of experience,
and so forth, they're not quite ready for yet, it seems to me that
some negative results can happen. You're increasing the likelihood
that the firm is going to have difficulties.

People, as they are, I think then come back and say, "Well, the
Government made me do this. I had to hire this group. They're not
doing the job." And inferences can be made across all minority-
owned firms that are unwarranted.

Second, when any firm, any new firm trying to grow, runs into
some very critical times, where the cash-flow problems become im-
portant as you're trying to expand, if this is accelerated at too
rapid a pace at this point of development, you're increasing the
likelihood of business failure, I think, for some firms. So that I'm
not convinced that, at least with respect to minority-owned firms
and women-owned firms, and the programs that I've looked at in

some of the construction industry area, that these programs are
going to, in the long run, bring about the goal we're after of equal
opportunity for all more quickly than what market competition
will.

Perceptions of discrimination are not the same thing as discrimi-
nation. In the study we did in Louisiana, we asked firms, or we
asked respondents, whether they felt that the system, the contract-
ing system, discriminated against peoples of various groups, and
we listed various groups. And it was interesting to note that each
group—and the groups were blacks, members of other races,
French Acadians, because we're required to by the law that got this
study going, and women—each group perceived discrimination
against itself more than it perceived discrimination against any
other group.

I fear that continued reliance on programs that focus on race,
ethnicity, and gender will exacerbate this gap between reality and
perception and make it more difficult to achieve a society that pro-
vides equal opportunity for all.

Thank you.
[The prepared statement of Mr. Lunn follows:]
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Prepared Statement of John Lunn, Professor, Department of Economics,
Hope College, Holland, MI

Thank you for the opportunity to speak Co you about the

economic impact of affirmative-action programs . My professional

interest in this subject began when I participated in a predicate

study for the State of Louisiauia. The Croson decision in 1969 made

it necessary for many governmental bodies to sponsor a scudy,

generally statistical in nature, to provide the factual predicate

needed to justify the race-conscious program. Professor Huey Perry

of Southern University and I were co-principal investigators of the

study funded by a grant from the State of Louisiana.^ Much of what

I have to say is drawn from this study. Some of the results of the

study were published in the industrial and Labor Relations Reviaw».

and in an article I wrote for a monograph.'

My training as an economist affects the way I approach

questions such as affirmative action. Economic analysis tends to

be forward-looking rather than backward- looking. This is seen in

our treatment of costs as opportunity costs one faces now rather

than as the historical prices one has paid for something. Economic

^John Lunn and Huey L. Perry, An Analysis of Disparity and
Possible Discrimination in the Louisiana Construction Industry and
state Procurement System smd Its Iiopact on Minority- and Women-
Owned Firms Relative to the Public Works Arena. Final Report for
the Governor's Task Force on Disparity in State Procurement (April
1990) .

'John Lunn and Huey L. Perry, Justifying Affirmative Action:
Highway Construction in Louisiana, 46 Tnrf »na T.ahr>r Relations Rev.
464 (1993) .

'John Luim, Markets, Discrimination, and Affirmative Action:
Economic Theory and Evidence, in Racial Preferences in Oovemment
Contracting 49 (Roger Clegg ed. 1993)

.
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analysis also relates to finding the efficient means to achieve

some goal. As I see it, the goal is to have a society in which all

members face equal opportunities to pursue whatever en^loyment,

business, or personal plans they wish. Past discrimination limited

opportunities of some members of society, in ways which still

affect the opportunities of some people today, even in the absence

of ongoing discrimination. Given past discrimination and its

effects, as well as current discrimination, how can we achieve the

goal of equal opportunities for all, independenc of race,

ethnicity, or gender? If affirmative action programs could ensure

that we achieve this goal and do eo more quickly, I would endorse

wholeheartedly these programs. However, I fear that they will not

achieve the goal. Instead, I think chat competitive market forces

will bring about the goal more qpiickly than will programs that rely

on preferential treatment based on race, ethnicity, or gender.

Markets and Discrimination

It is easy to see that discrimination harms the person

discriminated against. What is less obvious ia that discrimination

also costs the one who discriminates. Gary Becker coined the term,

"taste for discrimination, " and described the phenomenon as someone

who acts, "

.

as if he were willing to forfeit Income in order to

avoid certain transactions...."* The discrimination can be due to

prejudice or ignorance, and may be affected by the size of the

*Gary S. Becker, The Economics of Discrimination (2nd ed.,
1971), p. 16.
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minority group, the geographic proximity of members of the minority

group, and idiosyncratic differences in personality, i.e.,

unexplainable differences in tastes among those who discriminate.

Contact with members of the minority group and increased knowledge

of the true characteristics of the members of the group could

reduce the taste for discrimination, but the spread of knowledge

will not eliminate all sources of discrimination.

The economic analysis of discrimination relies on Becker's

insight that the taste for discrimination is exhibited as a

willingness to forfeit income to avoid transactions that involve

members of the minority group. For exanqple, suppose a firm wants

to hire 50 workers and faces a pool of workers made up of 100

workers of equal productivity. The 100 workers consist of 2

blacks and 80 whites, and 40 of the whites will work for $10 an

hour and the other 40 whites will work for $20 an hour. The black

workers will work for $10 an hour. The employer who wants to

discriminate and hires 50 white workers has to pay a wage of $20 an

hour. (As long as the workers have the same productivity, once the

employer offers a wage of $20 to attract the workers with the

higher wage demands, he has to pay $20 to the other workers too.)

If the employer decided not to discriminate, he could hire 40 white

workers and 10 black workers for $10 an hour. In this case, the

cost of discrimination to the enployer is $500 an hour. The

employer may choose to not discriminate In order to reduce laibor

costs, or he may choose to discriminate and willingly pay the extra

cost

.
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To continue the exatt^le, suppose a rival wants to hire 20

workers too. If the first firm hired all white workers, the second

enployer faces a labor pool of 30 whites with a reservation wage of

$20 and 20 blacks with a reservation wage of $10. She also would

prefer a white work force due to a taste for discrimination, but

she is not willing to pay as much as the first employer to indulge

her taste. It is likely she will hire the 20 blacks at a lower

wage and have lower costs of production tham the first firm.

Certainly she will enhance her competitive position relative to the

first firm by hiring the black workers. In fact, if she does hire

the black workers, her competitive advantage would force

adjustments in the industry that would tend to equalize wages for

the white and black workers. The market wage for all workers will

be $20 as long as the demand for labor requires the employment of

some workers with the higher reservation wage.

The example illustrates several features of an economist's

model of eti^jloyment and discrimination. First, discrimination

costs employers who discriminate. Second, competitive pressure

reduces the likelihood Chat discriminating employers can survive in

a market when some employers are willing to hire without

discrimination. Third, the taste for discrimination is likely to

vary across the population. Consequently, market forces will

encourage those with a reduced taste for discrimination to hire

workers from the discriminated group.

The above example applied to a situation in which workers have

identical skills, but can be adapted to account for productivity
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differences among workers. In a competicive market economy, the

wages a worker receives depend on the worker's productivity, and

differences in productivity generate differences in wages . If one

identif iatble group of workers is more productive on average than

another identifiable group of workers, then wage rates will reflect

these productivity differences. As long as the differences in

wages reflect only the differences in productivity, there is no

economic discrimination involved. Suppose white workers are ten

percent more productive than black workers, perhaps because of

better educational backgrounds. Further, let white workers receive

fifteen percent more in wages. Then the owners of a firm that had

no taste for discrimination, or a taste for discrimination less

than average, would be willing to hire black workers because of the

cost savings that can be achieved by doing so. Again, profits can

be enhanced by not indulging in one's taste for discrimination.

Similar analysis can be applied to discrimination against

firms owned by minorities or women. As in employment

discrimination, firms or consumers that discriminate against a firm

because of the race of the owner will bear a cost . This cost may

be in terms of higher prices or higher search costs. The latter

would occur when a customer found a low-cost, minority-owned firm

but decided to keep looking for a white-owned firm instead.

Further, just as enployers are interested in productive workers,

customers look for efficient producers, firms look for reliable and

efficient suppliers, and prime construction contractors look for

productive subcontractors. Competitive pressure tends to weaken
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discrimination against minority-owned firms. For example, if

existing prime contractors discriminate against minority

subcontractors by selecting white subcontractors who are charging

higher prices, then savvy entrepreneurs can enter the market, use

the cheaper minority subcontractors, and capture business from the

contractors who are practicing discrimination.

The existence of uncertainty and in^erfect information also

affects the market outcome. it is not possible to know the

productivity of a worker by observing the worker in an interview,

or to know whether a firm will fulfill its contractual obligations

satisfactorily by walking into the reception area. People often

engage in some search activity in order to learn Eibout prices and

which suppliers are more or less reliable. People also can be

expected to try to economize on these search costs. Repeat buying

is one way customers reduce search costs- -once a reliable supplier

is found they continue to use that supplier. Obviously, this is

not feasible for goods or services that are rarely bought, e.g. , an

addition to a home. But firms that purchase intermediate products

from other firms are likely to rely a great deal on suppliers that

have proved reliable in the past, it is not worthwhile to engage

in additional search co-;tB once the identity of a reasonably-

priced, reliable supplier is foxind. Of course, this type of

activity will make it more difficult for new suppliers to break

into a market

.

This brief review of economic analysis of discrimination

suggests that market forces tend to attenuate the economic effects
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of racial prejudice. I an» not arguing that no discrimination

occurs in con^etitive markets, but am arguing that economic agents

are forced to bear the costs of their discriminatory actions in the

marketplace. Con^etition encourages economic agents to economize,

and one way to economize is to cease costly discrimination. Lest

you think that such arguments have little force in real -world

markets, there is a growing literature documenting the effects of

market forces in the post -Reconstruction South. Jennifer Roback'

has shown that labor laws developed in southern states in the Jim

Crow era were passed because the political majority did not like

the outcome of market decisions. In particular, competitive

pressure in labor markets did not generate economic exploitation of

blacks, so legal resources were used. Roback concluded, "...the

evidence indicates that the law, not the market, was the chief

oppressor of blacks in the Jim Crow period."' Roback also found

that segregation of streetcars was fought by the streetcar

con^anies
.

'' R6bert Uiggs found that competitive pressure in

southern leibor markets tended to equalize payments for equal work.*

Substantial evidence also exists that shows economic progress by

'Jennifer Roback, Souther Labor Law in che Jim Crow Era:
Exploitative or Competitive?, 51 U. of Chicago L. R. 1161 (1984)

.

•Id. at 1192.

^Jennifer Roback. The Political Economy of Segregation: The
Case of Segregated Streetcars, 46 The J. of Econ. Hist., 893
(1986) .

'Robert Higgs, Firm-Specific Evidence on Racial Wage
Differentials and Workforce Segregation, 67 Amer. Bcon. Rev. 236
(1977) .
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blacks prior to the passage of the Civil Rights Act of 1964 . Both

economic theory and considerable en^irical evidence support the

idea that competitive pressure attenuates the economic effects of

discrimination

.

The evidence concerning the Jim Crow era in the Araericam South

is also consistent with a concern of economists that government

regulation of activities often aids politically influential

interest groups. Disenfranchised blacks in the South were unable

to influence the political process, which was then used by whites

to discriminate against blacks when the market process failed to do

so. Blacks are no longer disenfranchised, and in some communities

make up an important bloc of voters. The stated goal of most

affirmative action programs of state or local government bodies is

to provide a remedy for discrimination against minorities.

Examination of hearings undertiOcen by the government bodies

provides evidence that interest -group politics often are at work.

In Louisiana, for example, the legislation that provided for a

predicate study concerning the state's construction contracting

required the inclusion of Prench-Acadians as a minority group.

Beneficiaries of affirmative action programs are often the larger

and better situated minority business enterprises (MBB) or women-

owned business enterprises (WBB) . For example, a recent study for

the City of Richmond found that the bulk of city construction
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business went to four large MBEs.* In a study of preferential

programs in several countries, Thomas Sowell concluded that the i

programs benefitted members of the protected group at the upper end

of the economic ladder, and harmed those at the lower end."

Unfortunately, those at the lower end of the economic ladder often

have lees intact on public policies than those at the upper end.

Disparity Analysis

Numerous affirmative action programs, at all levels of

government, have been enacted. Many government construction

projects, especially larger projects, utilize a competitive bidding

process in which the firm with the lowest bid is selected. When

the lowest bid is used, the contract is not let on the basis of

race, ethnicity or gender, and is not discriminatory. It is still

possible that prime contractors are discriminating against minority

subcontractors, but the pressure to submit the lowest bid would

encourage the prime contractor to select subcontractors on the

basis of low bid. In the study Professor Huey Perry and I

conducted for the State of Louisiana, we asked prime contractors

for the characteristics they examined when selecting

STibcontractors . There were no differences between the responses of

'National Economic Research Associates, Inc. "Availaibility and
Utilization of Minority Business Enterprises at the City of
Rlchinond, Virginia, Richmond School Board, and Richmond
Redevelopment and Housing Authority," (July 18, 1991), p. 75.

'-"Thomas Sowell, Preferential Policies: an international
Perspective, 1990.
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white and black prime contractors --both stated that they looked for

experience and financial strength, as well as a low bid. That is,

they wanted the work done for a relatively low price, but also

wanted to be sure the sxibcontractor had the expertise and

wherewithal to complete its portion of the project. One

subcontractor stated that prime contractors only cared about one

color- -the color of money. Prima contractors select subcontractors

by determining which axihs can make the most money for them.

The study conducted by Professor Parry and me was done in

response to the Croson decision." This decision by the Supreme

Court forced state and local governments to conduct predicate

studies in order to have a preferential program for minority-owned

firms. When analyzing labor markets, it is widely recognized that

the researcher must control for characteristics (such as age,

education, and experience) that differ across individuals when

trying to determine whether discrimination exists or not. However,

most predicate studies ignore important differences among firms

when trying to determine whether discrimination exists. Instead,

most predicate studies relied on disparity analysis and anecdotal

evidence. Neither is sufficient to show that discrimination

exists

.

Disparity analysis relies on calculating disparity ratios. A

disparity ratio is usually defined as the utilization of a group

divided by the capacity of the group, or perhaps divided by the

"Ciev of Richmond v. J. A. Croson Co.. 57 U.S.L.W. 4132
(January 23, 1989)

.
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proportion of the population made up by members of the group. If

ten percent of the construction firms in a geographic region are

owned by minorities and these firms receive ten percent of the

construction business, the disparity ratio would equal unity,

indicating no disparity. If the ratio is less than unity there is

a disparity. If the ratio Is greater than unity there is also a

disparity, but in favor of the group.

Problems with Disparicy Analysis

There are several problems with disparity analysis. First,

the underlying assun^tion of disparity cuialysis is fallacious.

This assumption is that all groups, whether racial, ethnic, or

gender, would participate equally in all occupations and lines of

business in the absence of discrimination. Cultural and religious

differences across groups impact the types of businesses people

enter. The United States is a nation of imndgreuits, but the

immigrants were not randomly selected from the populations of their

homelands . They usually brought the specialized skills associated

with the regions of the country from which they came.

Business formation rates vary widely by racial and ethnic

groups, and discrimination cannot explain the variation in these

rates. A study performed by the Minority Business Development

Agency with the U.S. Department of Commerce calculated business
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participation rates o£ the nation's largest ancestry groups." The

business participation rate (BPR) is defined as the number of self-

employed persons per 1000 population of a group. The national

average was 48.9 for 1980. The ancestry groups with the lowest

BPRs included those one often thinks of as facing discrimination-

-

Puerto Ricans, Subsaham Africans, and Mexicans, for example.

However, other groups that have faced discrimination have rates

substantially above the national average- -Japanese, Chinese, and

Koreans, for exaniple . Cubans are substantially a^ove many other

Hispanic groups, and above the regional average for the South. The

highest rates are not those from England, Germany or other

countries in western Europe, but those from eastern Europe-

-

Russians and Rumanians. This study also did not control for other

variables, such as age. Yet, the groups with the lowest BPRs also

tend to have median ages substantially below the national average.

The typical 35-year old is much more likely to be self-employed

than the typical 18 -year old.

A second problem with disparity analysis is that it is a very

crude statistical tool. The more heterogeneous the populations,

both intragroup and intergroup, the less likely disparity analysis

will be reliable. If markets are aggregated together that should

be treated separately, then evidence of disparity may be found in

the aggregated data even though no disparity would have been found

"Frank A. Fratoe and Ronald L. Meeks, Business Participation
Rates of the 50 Largest U.S. Ancestry Groups: Preliminary Report
(1985) .
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in Che disaggregated data. This possibility is known as Sinpson's

paradox." A recent exairple of the paradox was found with respect

CO graduate admissions ac Che UniversiCy of California at Berkeley.

Aggregate data showed a disparity between Che percentage of women

applicants and the admission rates of women into graduate programs

at Berkeley. When the data were broken down by department, the

disparity disappeared because of differences in application rates

across departments and differences in acceptance rates of all

applicants across departments. A similar phenomenon could happen

in construction markets if MBBs and nonminority firms differ by

important attributes such as size or work classifications. Tables

1 and 2 illustrate two possible situations. In the first table,

firms are broken down by size. Minority firms are shown as smaller

on average than nonminority firms. In each size classification,

minority firms receive their "share" of the market, so the

disparity ratio for each size classification exactly equals \micy.

However, if the industry is aggregated together, the disparity

ratio equals 0.496, which many would say is evidence of

discrimination. Table 2 provides an example in which the

proportion of firms that are minority differ by work

classifications. Again, the disparity ratio is unity for each

class, but when the two classes are combined, it appears chat a

^'For discussion zdbout and examples of Simpson's Paradox, see
P. J. Bickel, P. A. Hamnel, and J. H. O'Connell, Sex Bias in
Graduate Admissions : Data from Berkeley, 187 science 398 (1975) and
Clifford H. Wagner, Simpson's Paradox in Real Life, 36 The American
Statistician 46 (1982)

.
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TABU 1

HTpethatical Szarapla en Disparity by Capacity

Sizs Classification
oC Contractora

$ 20,000 & Under

.$ 20.001 - $ 50,000

$ SO. 001 - $ 100,000

$ 100,001 - $ 500,000

$ 500,001 - $ 1,000.000

Ovar 31,000,000

Percent
Minority
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TABLE 2

Siapson's Paradox—Exampla
.

Supposa thare are 1000 firms, of vhlch 200 ara mlnerlty-evned. Tha firms ara
in tvo work claaaifications aa follows:
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disparity against minority-owned firms exists. While the exarcples

used here are contrived, the real world contains many examples of

the phenomenon."

A third problem with disparity analysis is that it usually

fails to accoxint for market dynamics . Suppose a government body

initiates a preferential program for minority- owned firms. The

preferences encourage existing MBBs to shift their en^hasis from

other government agencies or the private sector to the agency with

the program. The result is an increase in utilization of MBEs in

this agency, and a reduction in their availability and utilization

elsewhere. Disparity analysis performed on the private sector now

would show an increase in disparity, and may be used as evidence

for the need of a preferential program for MBEs. The disparity

study for the City of Denver did this when it argued that the

limited use of MBBs on several projects that didn't have goals was

evidence of the need for a race'conscious program. It ignored the

heavy utilization of MBBs at the same time by other agencies of the

City and Cotinty of Denver.*' The incentives a program creates

often distort the market, which makes it inappropriate to draw

inferences based on siibsets of the relevant market

.

**Two exaicples are provided in Wagner id.

^'See Harding & Ogbom, et. al. Denver Disparity Study: Pinal
Report (June 22, 1990}

.
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The Distinction Between Stocks and Flows

Disparity analysis usually fails to accoxint for the difference

between stocks and flows. The makeup of an industry at a point in

time is a stock concept. The rates of entry into the industry and

exit from the industry are flow concepts . Suppose there were no

MBEs in an industry due to discrimination, and then the formal

barriers to entry faced by MBEs are removed due to passage of civil

rights legislation. Further, suppose that each year MBEs make up

a proportion of entrants equivalent to what would be expected in a

world of no discrimination. It will take years before the

proportion of firms in the industry (the stock concept) conqposed of

MBEs is equal to the proportion of entrants that are MBEs . Table

3 illustrates with a simple example. There are 100 firms in the

industry, and a firm that enters exists for ten years. Initially

(Year o) , there are no MBEs, but begizuiing in Year 1, 20 percent of

the new entrants are MBBs. Given the exit rate of 10 percent, it

would take ten years before the percent of MBSs in the industry

equalled 20 percent. This exatnple could be conqplicated by allowing

firms to exist longer or by having exit rates determined by a

probabilistic method. The period of time it would take for MBBs to

make up the "correct" proportion of the industry would take longer,

but the basic point of the exan^le would be the same.

The example suggests that evidence of a disparity in the stock

variable (the industry) may be misleading in determining the kind

of market firms currently face. If somehow one knew that 20

percent was the share of the market MBEs would have had in a world
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of no discrimination, it does not iirply that immediate failure to

achieve 20 percent minority involvement is a sign that

discrimination persists. Entry rates provide more information

about the current and recent conditions of the market than

disparity analysis of the existing stock of firms. Existing

discrimination would exhibit itself as a disparity in the rate of

entry rather than in the stock of firms. Even without current

discriminatory behavior, it could take years before the new long-

run equilibrium would be achieved.

Advocates of affirmative-action programs likely would argue

differently, though. They would argue that the market process will

take too long, and affirmative-action programs are needed to

accelerate the process. Further, many would argue that past

discrimination still has effects in that many minorities face

educational and financial constraints that make it unlikely that

the entry rates are free from the effects of discrimination.

Again, affirmative-action programs are judged necessary to offset

these disadvantages. I believe these arguments fail for several

reasons -- some of which are economic and others legal.

The Costs of AfflrTnative Action

The costs of trying to accelerate the movement toward the new

long-run equilibrium may be very high. In the example used above,

the costs of immediately attempting to have MBBs make up 20 percent

of the Industry would be enormous. Existing tinna would have to be

forced out of the industry, or else the industry would have to
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expand artificially. In the absence of growing demand, the latter

would be ineffectual. Developing business skills and experience

takes time. Minority entrepreneurs would not exist in sufficient

numbers. An affirmative action program that required the use of

minority- owned firms beyond the existing firms' capabilities would

lead to an acceleration of minority entrepreneurs entering the

affected industries. However, many of these entrepreneurs would

not be likely candidates Cor survival once the government program

was over

.

"Hie capacity of new firms will always be relatively small, and

their inexperience will imply that they are not qualified for many

activities that established firms are qualified for. To push too

fast could have two negative consequences. Pirat, minority- owned

firms that lack experience or capabilities to perform certain tasks

but are still given the task, may face many difficulties, leading

suppliers, customers, and other firms to conclude that minority-

owned firms are, in general, incapable of doing the work. This

would negatively affect future prospects of minority-owned firms.

Second, many firms fail because of overexpansion and capital -flow

difficulties when moving from very small scale to larger scale

production. The likelihood of such failures among MBBs is greater

if government attempts to accelerate the rate of entry and the

rates of growth of MBBs. Affirmative action programs can increase

minority participation in the short run, but there are reasons to

believe that they will have little intact on the long run unless

the programs continue indefinitely.
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Stephen Coate and Glenn Loury offer another reason to think

affirmative actions programs may not lead to a better long-run

solution." They note that discrimination reduces the incentive

to invest in skills that relate to employment or business

opportunities that are blockaded. But, affirmative -action programs

that provide preferential treatment of the groups that formerly

faced discrimination may also discourage the incentive to invest in

those skills. Coate and Loury show that patronization of the

favored group may reduce the incentives to acquire the necessary

skills for the tasks under consideration. Without the acquisition

of the skills, the favored group will not be able to con^ete on an

equal basis in open markets

.

These arguments suggest that affirmative-action programs

actually may retard the rate at which economically viable minority-

owned firms develop. If this is not recognized, then advocates of

these programs will never conclude that the programs are no longer

needed. Suppose the arguments above are correct, and affirmative-

action programs are eliminated after a number of years of

operation. Since some of the MBBs exist because of the

preferential treatment and are not economically viable, there will

be a reduction in either the number of MBBs or in the amount of

business they obtain. This evidence will then be used to

demonstrate the continued need for the programs. Just as many

"See Stephen Coate and Glenn C. Loury, Will Affirmative-Action
Policies Eliminate Negative Stereotypes? 83 American Bconomic
Review 1220 (1993)

.
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plants raised in hot houses cannot survive in nature, so some of

the firms prospering under a protected environment will struggle

when facing open competition. Political pressure to maintain the

programs is likely to persist in spite of the failure of the

programs to achieve their objectives.

There are also legal arguments against using affirmative-

action programs to accelerate the expansion of MBEs . The

correlation between those who faced actual discrimination and those

who benefit from the program is very low. Such programs benefit

firms already in business and people who are thinking about

entering into the market. Those who have already entered the

market successfully certainly did not face the discrimination

others faced in the past. Those harmed by the old practices are

not the firms currently in business. But it is these new firms

that receive the benefits . Similarly, the people who bear the cost

of the remedy are unlikely to have been the actual people who

excluded the minority firms in the past . As Justice Stevens noted

in an opinion, "Ironically, minority firms that have survived in

the con^etitive struggle, rather than those that have perished, are

most likely to benefit from eui ordinance of this kind."''

Affirmative action programs might be justified by appeal to

general, societal discrimination, which places most minorities at

a disadvantage relative to nonminorltles in attempting to start a

business of any type. But, as argued above, this is likely to be

^Croson . at 414S

.

23-373 96-14
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ineffective in the long run. Further, the remedy of affirmative

action strikes at the symptom of the problem rather than the

source. The long-run benefits to society are likely to be greater

if the government focused on equalizing general educational

opportunities and providing support in the development of

technical, business, and financial skills.

Perceptions

There is a difference between the perception of discrimination

and the existence of discrimination. In the survey used in the

Louisiauia study conducted by Professor Perry cind me, we included a

section of questions about the perceptions of respondents

concerning the fairness of the state's contracting system. Those

surveyed were asked, for instance, to evaluate the statements:

"Compeinies owned primarily by blacks are discriminated against when

competing for construction work on state public works in road,

bridge, port, airport, trauisit, and highway construction in

Louisiana." Respondents could say that they strongly agreed,

agreed, were neutral, disagreed, or strongly disagreed with the

statement. Similar statements were included for women-owned firms,

firms owned by French-Acadians, and firms owned by other minorities

(Asians, Native Americsuis, and Hispanics) .

Table 4 provides some results from the responses to these

questions . The left column lists the ethnicity and gender of the

respondents, and the other columns give the percentage of each

group that agreed or strongly agreed with the statement. Thus, two
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Tab]e4

Perceptions of Discrioiination
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percent of the white respondents agreed or strongly agreed that

firms owned by blacks were discriminated against when con^eting for

state public works construction jobs. In contrast, seventy-eight

percent of the black respondents agreed or strongly agreed with the

statement . It is noteworthy that each targeted group had a larger

percentage that agreed or strongly agreed that their group faced

discrimination than agreed or strongly agreed that any other group

faced discrimination. We failed to ask a similar question for

white-owned firms, but I am confident that had we asked the

question, a larger percentage of white respondents would have

agreed that firms owned by whites faced discrimination than would

have agreed that any other group faced discrimination. We received

numerous written statements from white respondents about reverse

discrimination. Obviously, all of the groups cannot be correct.

It is also obvious that a sizeable gap exists between reality and

perceptions, at least for some of the groups. I fear that

continued reliance on programs that focus on race, ethnicity and

gender will exacerbate the gap between reality and perceptions, and

make it more difficult to achieve a society that provides equal

opportunity for all

.

Conclusions

Competitive markets tend to reward entrepreneurs who provide

goods and services that people want, and do so at relatively low

cost. Markets tend to reward workers who are productive.

Nonmarket means of rewarding producers or workers are more likely
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to base rewards on personal characteristics. In some situations,

one might think that this is good. Perhaps markets reward people

of great moral character less than a nonmarket system would.

However, nonmarket systems also may permit people to indulge in

their taste for discrimination without having to bear the cost of

their actions . Market forces attenuate the economic effects of

racial prejudice by making those who discriminate bear a cost for

their behavior. Competition tends to drive out higher-cost

producers, which would include businesses that discriminate.

Unfortunately, it is not always obvious that open, competitive

markets have these positive effects. As evidence from the Jim Crow

era in the South shows, political forces rather than market forces

led to the discriminatory behavior of that time period. People are

more likely to recognize the positive effects of markets by

examining flow figures, such as the rate of entry, rather tham in

the racial distribution of the stock of firms in an industry.

Numerical disparity does not imply the existence of discrimination.

Affirmative-action programs can create the appearance of

greater equality of opportunity by artificially increasing

utilization of the preferred groups . If these programs discourage

people from investing in the formation of the skills needed to run

businesses successfully, or increase the probability of poor

performance on the part of MBBs, then these programs will fail to

achieve the goal of equal opportunity for all. I believe open,

competitive markets offer the best hope of achieving a society

which provides equal economic opportxinities, for all.
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Mr. Canady. Thank you, Professor Lunn. Professor Leonard.

STATEMENT OF JONATHAN LEONARD, PROFESSOR, DEPART-
MENT OF ECONOMICS, UNIVERSITY OF CALIFORNIA AT
BERKELEY
Mr. Leonard. Thank you for inviting me. It's an honor to have

this opportunity.
As you know, there are really two major criticisms of affirmative

action. The first is that it doesn't work, and, therefore, we ought
to get rid of it. The second is that it does work; therefore we ought
to get rid of it.

Affirmative action, to me, the most interesting thing about it is

that the political rhetoric is just out proportion to the actual rather

modest impact these programs have had on the ground. To its crit-

ics, it's a symbol of liberal access, of ethnic pork barrel at large,

with decay. To its proponents, it's a symbol of fairness, of cohesive-

ness, and the quality. In practice, affirmative action—and here I'm

focusing on the employment impacts, particularly under the De-
partment of Labor's contract compliance program—in practice,

those facts have been looked at a number of times, not least by con-

gressional committees preceding your own. The congressional com-
mittees, by and large, find a flawed process. There have also been
a number of impact studies that are unanimous in finding that the

program works. It works in the sense of having modest, but statis-

tically significant—leading to improvements in minority employ-
ment opportunities. Employment growth rates for minorities are on
the order of 1 percent greater per year, during periods where the

programs have been on their own scale relatively aggressively en-

forced.

The program has obviously been more effective where it's had
strong political support. It's been more effective in growing compa-
nies where there are opportunities. During its early years, its suc-

cess was I think limited just to blacks and, particularly in entry-

level positions. As it matured during the seventies, it led to occupa-
tional upgrading for blacks and for other minorities.

The question that—one of the questions that comes up in that

context, and it's one I've heard a version of this morning, is, was
it just the skilled people who are the connected people who could

take advantage of this? And that's also been asserted of the con-

tract compliance program. The evidence we have suggested has
been helpful across the board, that it's helped both—people at both
ends of the skill distribution, rather than simply acting as a benefit

to those who are already the best placed.

The other major criticism that this program has oftentimes been
subjected to is the claim that it's just a quota system. The contract

compliance program does have a system of goals and time tables.

On the one hand, it's accused of being really just a polite euphe-
mism for rigid quotas, and on the other hand, it's been criticized

for being worth less than the paper it's written on.

In practice, again, when you look at the progress that firms make
toward their goals, what you see under the contract compliance
program is that when firms set goals under the contract compliance
program, they typically get about a tenth of the way there. I sup-

pose if we enforced steel import quotas the same way, we'd—or
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automobile import quotas the same way—we'd be up to our elbows
in Isuzus by now. The point simply is that what the regulation re-

quires is a good faith effort, and in this case good faith appears to

mean getting about a tenth of the way toward what you promised.
The quota criticism also is raised, concerning not just affirmative

action under contract compliance program, but also under the gen-
eral enforcement of title VII of the Civil Rights Act of 1964. It's in-

teresting to note that, if you take that quota argument seriously,

what it implies is that firms in the same industry, hire out of the
same labor market, ought to start looking more and more each
other in terms of their percent female or percent black or percent
hispanic. That's what applying a quota rigidly to firms means. The
empirical evidence suggests that that simply hasn't happened; that
minorities and women have made progress under these laws and
regulations, but these laws and regulations don't appear to have
forced quotas on firms as an empirical matter. And, again, I think
people who are familiar with the laws, and certainly with the regu-
lations, realize that there's a lot of flexibility built in.

The question before this panel today, I suppose, is, should we get
rid of affirmative action? And, normally, when you ask a social sci-

entist that question, they have to speculate, but here we have the
advantage; we've already tried this experiment once. It was—this

experiment was tried during the Reagan administration. There's a
1987 House Labor Committee report that documents in detail the

whittling away of enforcement efforts during the early 1980's. My
own studies show that during that same period the advances that

minorities had previously enjoyed under the contract compliance
program ceased. By the same token, it's worth noting that while
the affirmative action program was greatly reduced during that pe-

riod, the labor market problems that I think really drive a lot of

this debate were still with us.

I don't want to leave you with the impression that affirmative ac-

tion has been the major U.S. policy in this area. I think title VII
of the Civil Rights Act has really been the backbone of the Govern-
ment's efforts here. Title VII has played, I think, a significant role

in improving blacks' economic positions and in opening up opportu-

nities for women.
The reason that I think we have affirmative action today and

need it is basically that we still have employment discrimination

today. The evidence that suggests that is, first, statistical evidence

of continuing wage and unemployment disparities between minori-

ties, women, and white males; second, employment audits, such as

those carried out by the Urban Institute, that show that when you
take testers who are picked to be as similar as they can be made,
except for race or sex, white males advance further in those em-
ployment situations than do members of minority groups or do

women. In fact, I think if this committee, or if this Congress, is se-

rious about fighting discrimination, I think it should consider ex-

panding the use of such employment audits as a way of really

fighting employment discrimination.

The third type of evidence of continued discrimination is, of

course, the continuing stream of court cases in which the U.S. judi-

ciary finds employers guilty of discrimination under current stat-

ute. We do have a serious problem of discrimination in this coun-
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try. Andrew Brimmer has estimated its cost on the order of 2 per-

cent gross national product or $137 biUion a year.

We also have other serious labor market issues. We suffer from
stagnant wage growth. We suffer from growing in equality. Elimi-

nating affirmative action is not going to touch those serious issues.

It will still leave us also with the serious issue of discrimination.

I'm concerned that affirmative action has really become a sym-
bolic lightning rod for a lot of dissatisfaction that probably stems

from other ills in the economy, rather—and, in part, also, I think

from ignorance about the modest successes that the program has

enjoyed both in fighting discrimination and improving opportuni-

ties for minorities. The benefits of this program, and affirmative ac-

tion programs, include fighting discrimination and can lead to im-

provements for all of us, by removing extraneous factors from em-
plo3rment decisions, by trying to ensure that employment decisions

are tied to business necessity, as both title VII, and I believe the

contract compliance program does. These programs offer both the

prospect of improved fairness and in some cases improved effi-

ciency, and I think that's something that all Americans can em-
brace.

Thank you.
Mr. Canady. Thank you, Mr. Leonard. You get the award for fin-

ishing within your time.

Dr. Bloch.

STATEMENT OF FARRELL BLOCH, ECONOMICS CONSULTANT,
FARRELL BLOCH ASSOCIATES

Mr. Block. Mr. Chairman and members of the subcommittee,
thank you very much for inviting me here today to speak before

you about the economic effects of affirmative action employment
programs.
Both sides in the current debate seem to accept the premise that

affirmative action programs have improved economic prospects for

minorities and women. However, my research on emplo3anent sug-

gests that affirmative action has not significantly enhanced eco-

nomic opportunities for the most disadvantaged African-Americans.

The beneficiaries of affirmative action employment programs have
been some middle-class workers, not the poor.

Misinterpretation of statistics has contributed to, if not created,

the impression that these programs are responsible for shifting

poor blacks into the middle class. Data collected by the Equal Em-
ployment Opportunity Commission, the EEOC, show a marked in-

crease in recent decades in the representation of African-Americans
among professionals and managers.
But affirmative action programs affect where these highly

trained individuals work, not their skills. In fact, the growth of

black professionals and managers is one manifestation of African-

Americans' substantial progress in education. In 1960, 20.1 percent

of blacks over the age of 25 graduated from high school and 3.1

percent graduated from college. By 1990, these figures had more
than tripled, as 66.2 percent of blacks graduated from high school

and 11.3 percent of blacks graduated from college.

Now affirmative action plans—and, more generally, the existence

or threat of employment discrimination law suits—have placed Af-
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rican-Americans into positions in which they were previously
underrepresented, even absent. But the black workers, with these
new opportunities generally were able to find jobs before. In fact,

the most striking change for African-American workers has been
their movement from small businesses into larger companies that
are more heavily regulated by antidiscrimination programs.
For example, in 1966, less than half of African-Americans in the

private sector worked for firms required to submit to the EEOC an-
nual EEO-1 reports with their work force's race, and sex profiles.

These reporting firms are evenly split between Federal contractors
with affirmative action obligations and noncontractors with at least
100 employees, generally large companies.
By 1980, however, 60 percent of black men and 75 percent of

black women in the private sector worked in companies, these large
companies, submitting EEO-1 reports, and the oft-publicized EEOC
data noted previously, with the movement to and the increase of,

black professionals and managers in reporting firms are limited to

these large firms, and in part reflect the shift of blacks to large
firms.

Now affirmative action, the strongest component of the Federal
antidiscrimination effort, similarly has redistributed black employ-
ees to large Federal contractors with affirmative action obligations,

and these large firms are covered by both the antidiscrimination
regulations and affirmative action, and can generally compete suc-
cessfully for minority and other workers against smaller establish-

ments because large firms generally pay more and have more at-

tractive fringe-benefit programs and more secure positions with
less turnover.
Now while many African-Americans were being hired by the Fed-

eral Government, by Federal contractors covered by affirmative ac-

tion, and by other large employers who are subject to the most rig-

orous title VII scrutiny, the overall unemployment rate for blacks
remained twice that of whites for the last three decades, and since

1975 or so, has begun to deteriorate, particularly for young men
who did not graduate from high school. Thus, at the same time
that some African-Americans enjoyed expanded job opportunities,

those with fewer skills fell further behind.
Now the reason affirmative action favors the most skilled blacks

is simple. Employers with affirmative action programs, the large

Federal contractors under Department of Labor regulation, and
other employers who voluntarily adopt affirmative action plans or

are required to do because of other regulation or as the result of

litigation, naturally, want to hire the best minority workers they

can find. Not surprisingly, the best and the brightest are already

employed or are fresh out of school and heavily recruited.

At the same time, the threat of employment discrimination law-

suits following termination or failure to promote inhibits employers
from taking chances on minority applicants with less impressive

credentials. Thus, skilled black workers get better jobs, while un-

employed African-Americans with little training and experience are

left out in the cold.

African-Americans' gains in the South a generation ago did not

result from affirmative action. The significant relative improve-

ment of blacks' employment and pay in the South in the decade fol-
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lowing passage of the Civil Rights Act of 1964 resulted from the

elimination of Jim Crow. With desegregation, substantial numbers
of southern employers could hire available black labor and invoke
Federal pressure as a reason for defying longstanding community
norms of segregation. Blacks across the economic spectrum bene-

fited.

Gains in the South between 1965 and 1975 contrast sharply with
blacks' stagnant or deteriorating situations in other parts of the

United States in the last 30 years or in the South itself after 1975.

Blacks' lack of progress is especially disappointing given the enor-

mous growth in Federal antidiscrimination law enforcement, in-

cluding more than a tenfold expansion of the EEOC budget and
staff between 1966 and 1980, with slight declines thereafter; estab-

lishment of affirmative action requirements for Federal contractors

in 1968; in 1971, the Griggs case estabUshing the doctrine of dis-

parate impact, which prescribed tests and other selection criteria

that disproportionately reject minorities; and the Equal Employ-
ment Opportunity Act of 1972 that broadened title VII of the Civil

Rights Act's coverage and expanded the EEOC's powers.
The costs of affirmative action in employment have been little

analyzed but may be considerable. The most rigorous study con-

cludes that Federal contractors had expenses 6.5 percent greater

than similar noncontractors in 1980. Now with a current Federal
contractor payroll in excess of $600 billion, this 6.5 percent dif-

ference is equivalent to Federal contractors' annual affirmative ex-

penditures of $40 billion.

An open question is the extent to which these costs directly rep-

resent regulatory compliance, such as employing additional human
resources personnel to execute affirmative action policies, or ineffi-

cient hiring and promotion decisions motivated by demographic cri-

teria to achieve an occupational representation of minorities and
women that will pass regulatory muster.
Given the cost of affirmative action, and, most important, the

negligible benefits to disadvantaged minorities, I hope that Con-
gress will direct its attention to other means of helping poor mi-
norities, some of which are discussed in the Wall Street Journal ar-

ticle attached to my written statement. Foremost among these is

encouraging minority entrepreneurship, in particular, by counter-

ing the horrific level of crime that discourages business formation
in our inner cities. Affirmative action not only does not benefit dis-

advantaged minorities, but it also draws attention away from poli-

cies that might do so.

Thank you.
[The prepared statement of Mr. Bloch follows:]
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Prepared Statement of Farrell Bloch, Economics Consultant,
Farrell Bloch Associates

KR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: I an a labor

economist and statistician spocializing in the area of employment

discrimination. I'va been asked to speak before you today about

the economic effects of affirmative action employment programs.

Both sidas in the current debate seem to accept the premise

that affirmative action programs have improved economic prospects

for minorities and women. However, my research on employment

suggests that affirmative action has not significantly enhanced

economic opportunities for the most disadvantaged African

Americans. The beneficiaries of affirmative action employment

programs have been some middle class workers -- not the poor.

Misinterpretation of statistics has contributed to, if not

created, the impression that these programs are responsible for

shifting poor blacks into the middle class. Data collected by

the Equal Employment Opportunity Commission ("EEOC") show a

narked increase in recent decades in the representation of

African Americans among professionals and managers. But
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affirmative action programs affect where these highly trained

individuals work, not their skills. In fact, the growth of black

professionals and managers is one manifestation of African

Americans' substantial progress in education: In 1960, 20.1

percent of blacks over age 25 graduated from high school and 3.1

percent from college. By 1990, these figures had more than

tripled to 66.2 and 11.3 percent.

Affirmative action plans and the existence or threat of

employment discrimination lawsuits have placed African Americans

into positions in which they were previously underrepresented,

even absent. But the black workers with these new opportunities

generally were able to find jobs before. The most

striking change for African American workers has been their

movement from small businesses into larger companies that are

more heavily regulated by antidiscrimination programs.

In 1966, less than half of African Americans in the private

sector worked for firms reguired to submit to the EEOC annual

EEO-1 reports with their workforces' race and sex profiles.

These reporting firms are evenly split between federal

contractors with affirmative action obligations and

noncontractors with at least 100 employees. By 1980. 60 percent

of black men and 75 percent of black women in the private sector

worked in companies submitting EEO-1 reports. The oft-publicized
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EEOC data noted previously are limited to reporting employers,

and in part reflect this shift of blacks to large firms.

Affirmative action, the strongest component of the federal

antidiscrimination effort, similarly has redistributed black

employees to large federal contractors with affirmative action

obligations. During the 1970s, a 10 percent growth in a firm's

employment induced an estimated black male employment increase of

12 percent among noncontractors , but 17 percent among

contractors. The large firms covered by antidiscrimination

regulation and affirmative action generally compete successfully

for minority and other workers against smaller establishments

that cannot match their pay and fringe benefits.

While many African Americans were being hired by the federal

government, federal contractors, and other large employers, the

overall unemployment rate for blacks remained twice that of

whites for the last three decades, and actually widened in some

sectors, notably that for young men who did not graduate from

high school. Thus, at the same time some African Americans

expanded their job opportunities, those with fewer skills fell

further behind.

The reason affirmative action favors the most skilled blacks

is simple. Employers with affirmative action programs — large
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federal contractors under Department of Labor regulation, and

other employers who voluntarily adopt affirmative action plans or

are required to do so because of other regulation or as a result

of litigation -- naturally want to hire the best minority workers

they can find. Not surprisingly, the best and the brightest are

already employed, or are fresh out of school and heavily

recruited.

At the same time, the threat of employment discrimination

lawsuits following termination or failure to promote inhibits

employers from taking chances on minority applicants with less

impressive credentials. Thus, skilled black workers get better

jobs, while unemployed African Americans with little training and

experience are left out in the cold.

African Americans' gains in the South a generation ago did

not result from affirmative action. The significant relative

improvement of blacks' employment and pay in the South in the

decade following passage of the Civil Rights Act of 1964 resulted

from the elimination of Jim Crow. with desegregation,

substantial numbers of Southern employers could hire available

black labor and invoke federal pressure as a reason for defying

longstanding community norms. Blacks across the economic

spectrum benefited. Gains in the South between 1965 and 1975

contrast sharply with blacks' stagnant or deteriorating



427

situations in other parts of the United States in the last thirty

years or in the South itself after 1975. Blacks' lacK of

progress is especially disappointing given the enormous growth xn

federal antidiscrimination law enforcement, including more than a

tenfold expansion of EEOC budget and staffing between 1966 and

1980 (with slight declines thereafter), establishment of

affirmative action requirements for federal contractors in 1968,

the 1971 Griggs case establishing the doctrine of disparate

impact proscribing tests and other selection criteria that

disproportionately reject minorities, and the Equal Employment

Opportunity Act of 1972 that broadened Title Vli of the Civil

Rights Act's coverage and expanded the EEOC's powers.

The costs of affirmative action have been little

analyzed but nay be considerable. The roost rigorous study

concludes that federal contractors had expenses 6.5 percent

greater than similar noncontractors in 1980. With a current

federal contractor payroll in excess of $600 billion, this 6.5

percent difference is equivalent to federal contractors' annual

affirmative action expenditures of 540 billion. An open question

is the extent to which these costs directly represent regulatory

compliance -- such as employing additional human resources

personnel to execute affirmative action policies -- or

inefficient hiring and promotion decisions motivated by

demographic criteria to achieve an occupational representation of



428

minorities and women that will pass regulatory muster.

Given the costs of affirmative action and the negligible

benefits to disadvantaged minorities, I hope that Congress will

direct its attention to other means of helping poor minorities,

some of which are discussed in my attached March 1, 1995 Wall

street Journal article. Foremost among these is encouraging

minority entrepreneurship, in particular by countering the

horrific level of crime that discourages business formation in

our inner cities. Affirmative action not only does not benefit

disadvantaged minorities, but it also draws attention away from

policies that might do so.

I would be happy to answer any questions.
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Mr. Canady. Thank you, Dr. Bloch. You get the award also for

finishing within your timeframe.
I want to thank the three witnesses on this panel for their testi-

mony.
Professor Lunn, let me ask you this: After the 1989 Crozen deci-

sion of the Supreme Court, I am told that the percentage of con-

tract dollars spent by Richmond, VA, the governmental entity in-

volved in that case, decreased from around 30 percent to under 5

percent. Now that is for minorities.

Supporters of set-asides point to this as evidence that set-asides

are necessary to combat discrimination in the awarding of Govern-
ment contracts. Let me ask you, first, whether you interpret that

decline to be the result of racial discrimination; that is, the decline

from 30 to 5 percent, under 5 percent; and, second, if it is not racial

discrimination, what other factors might account for the decline?

Mr. Lunn. I don't think the decline by itself is evidence of dis-

crimination. I mean, there may very well be discrimination in-

volved in it; I just don't think that the decline itself is probative

of that statement.
Mr. Canady. Well, what would be the—what would be the other

factors that could lead to decline.

Mr. Lunn. If you have a situation where you're trying to acceler-

ate the growth and use of minority business enterprises, and if a

number of these firms are there because of the program and do not

have much experience as yet, do not have the expertise as yet to

compete in an open-market situation, but are there only because of

the hothouse environment that's been created for the firms, then
if you take away the hothouse, then some fallaway is not unex-
pected.

Thirty to—what was it, 35 percent, whatever
Mr. Canady. Thirty percent to under five percent.

Mr. Lunn. I mean, both elements could be involved there. I'm

just saying that it's not conclusive evidence in my view of discrimi-

nation, that there are other factors involved.

If you have a set-aside program, it seems to me that if you ever

cut—^you're always going to be inducing some firms that would be
there, but for the program—or would not be there but for the pro-

gram, and if you eliminate the program, you're always going to see

some tailoff in use of the group. But that evidence, if that is taken,

then, as evidence that we need the program, I don't think the pro-

gram will ever be done away with.

Mr. Canady. OK. Professor Leonard, let me ask you to respond
to Dr. Bloch's point about the effect of affirmative action on aggre-

gate employment rates of minorities. If I could simplify Dr. Bloch's

testimony, he believes that preferential treatment in the employ-
ment context does not create new jobs for minorities, but rather

tends to redistribute the available pool of qualified minority work-
ers among different segments of the labor market, the labor force,

depending upon the sort of Government regulations to which those
different are subjected. Thus, for example, minority workers are

concentrated in firms that serve as Government contractors be-

cause such firms are often required by the OFCCP and the Depart-
ment of Labor to grant preferences in their accounting practices.
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Do you agree that the primary effect of such programs is to redis-
tribute minority workers from one segment of the work force to an-
other or do you beheve that these programs have had the effect of
increasing minority employment rates generally?
Mr. Leonard. Well, first, let me say that, even if all these pro-

grams had done purely redistribution, that's not necessarily a bad
thing.

Mr. Canady. ok, but do you believe that that has been the ef-

fect? Because I understand there could be some benefits, because
people may move from a less secure job to a more secure job, and
they may be enhancing their economic well-being; I understand
that.

Mr. Leonard. And we may all be better off by reducing discrimi-
nation in this sector.

Mr. Canady. I understand there may be some benefits, but do
you agree with the conclusions that Dr. Bloch reaches on that
point?
Mr. Leonard. I think Dr. Bloch's conclusions come largely from

a paper by Finis Welch and Jim Smith, and what that paper docu-
ments is a flow from small firms, who are not covered by title VII,
into larger firms that are covered by title VII and EEO-1 reporting
requirements.
There's also evidence—that's probably the biggest redistribution.

Another way to make the same point is to say the unemployment
rates for blacks in this country have not improved relative to the
unemployment rates for whites. That's pretty close to the same
statement, and I think that is a significant social problem that we
have to make headway on.

Mr. Canady. But do you agree that this is an accurate descrip-

tion of what is happening?
Mr. Leonard. No, I think that's a description of part of what's

happening. Part of it has been a redistribution, but I also think
that this program has—(a) it's drawn minorities, blacks, and his-

panics into contractor firms. It's also title VII largely, is also draw-
ing them into noncontractor firms.

Mr. Canady. Mr. Frank.
Mr. Frank. Mr. Bloch, one question on your 6.5 percent dif-

ference. You say that given a $600 billion and payroll, is 6.5 per-

cent higher expenses for them than similar noncontractors? It is a
$40 billion affirmative action expenditure.

I don't see anything in here that says that's all attributable to

affirmative action. Are there no other reasons why a Federal con-

tractor might have more costs than a non-Federal contractor, other

than affirmative action? I didn't think that was the only thing I

heard people complain about.
Mr. Bloch. That's the most salient difference between them;

there may be something else.

Mr. Frank. Well, OK, but there's a big difference between most
salient and 100 percent. Frankly, to attribute the entire cost dif-

ference between Federal contractor and Federal noncontractor to

comply with affirmative action, it's very unpersuasive to me, and
unless you've got some more facts to it, I would urge you to be
more careful in the future because I think that's an inappropriate

burden to put on affirmative action.
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We've got a lot of others. I don't know, is this David Bacon to

some extent? Is it a whole lot of others? It's just the very bid re-

quirement—we're sometimes told bidding to the Federal Govern-
ment is a more—or any government because we are more con-

cerned about corruption, is a more costly process than others.

So you have no reason to, you have no breakdown of how much
the 6.5 percent is attributable to affirmative action?

Mr. Block. I have no breakdown about it; I just would say it's

a salient difference; that's all.

Mr. Frank. OK. I would say, based on that, that the $40 billion

clearly excessive. The only question is, by how much?
Mr. Lunn, on your point about discrimination, two things, and I

understand this theory that it's not sensible to discriminate, but
one of the things that concerns me here is that that approach
seems to assume that people are consciously discrimination; that
people say, "I am prejudiced and I, therefore, will take the less able

person." What about people who discriminate because they have, in

fact, internalized the prejudice. I mean, for instance, in the bank
area, giving mortgages, I don't think it is today that people con-

sciously say, "I don't like black people. I'm not giving them their

mortgage." I think it is that their prejudices lead them somehow
to undervalue people. So is there still an economic screen against
people who are, in fact, prejudiced or making misjudgments?
Mr. Lunn. I think in the case of something like, say, banking,

the question would have to be: is there—are there opportunities for

other people to come into the market or other banks in a market
to see a profitable opportunity and then
Mr. Frank. Banking, of course, is a—banking is a restricted-

entry profession, as you know.
Mr. Lunn. Yes, it is. Much of the argument that I've been giving

does rely considerably on competitive pressure.
Mr. Frank. Right. So to the extent that you—there's a problem

with the restrictive one—^for instance—but even when there's com-
petitive pressure, I mean, what's your sense of—my impression is

that the sale of residential real estate was an area of American eco-

nomic activity that was pretty rife with racial discrimination, and
it's also a pretty competitive one. How come? I mean, giving you
a theory, how come we had so much discrimination in the sale of

residential real estate?
Mr. Lunn. It would have to be that people were either willing to

pay the cost or they were too concerned about
Mr. Frank. Yes, but would you agree that residential real estate

sales have been an area where there's been a significant amount
of discrimination?
Mr. Lunn. Yes, I would say there's been discrimination there. I'm

not so convinced there's much today or as much today, but I think
there was, yes.

Mr. Frank. Probably because it was on the books, and that's the
other point I have. Doesn't your argument really go against not so

much affirmative action as against antidiscrimination laws in gen-
eral? In other words, if competitive pressures will prevent people
from discriminating, why do we need the Civil Rights Act? I mean,
why—we need—I understand your point about the Roback study,
but we need the Federal Grovernment to insist that people be neu-
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tral. But we go beyond neutrality; we have laws on the books that
say—the Home Mortgage Discrimination Act and Equal Credit Act
and the Civil Rights Act—they say to private employers: you may
not discriminate. None of these were affirmative action. Doesn't
your argument say that we don't need those?
Mr. LUNN. The argument that I've been making would make that

argument to some extent, yes.

Mr. Frank. OK. So you're really not arguing against affirmative
action; you're arguing against basic antidiscrimination statutes?
Mr. LuNN. The economic argument I gave was one that argues

that competition will tend to attenuate the effects of

Mr. Frank. All right, I assume when you say
Mr. LuNN. I didn't mean to say that it would necessarily elimi-

nate
Mr. Frank. I understand that, but, first of all, can you state your

formulation, the economic argument that you gave? I assume that
was one you believe in, too?

Mr. Lunn. Yes, yes.

Mr. Frank. I mean, you would just find

Mr. Lunn. Yes, but there are other things I was trying to look
at, too, in my testimony
Mr. Frank. I understand that, but I can only ask you about one

thing at a time. But I do want to make it clear that, to the extent
that the argument is that the market will substantially diminish
discrimination, that's not an argument just against affirmative ac-

tion; it is equally, if not more so, an argument against antidiscrimi-

nation laws because antidiscrimination laws aim at doing that.

Mr. Lunn. It would be saying in the long run they're not nec-
essary.

Mr. Frank. Right, and I guess you'd call to mind that other great
economist, John Maynard Keynes, "In the long run we'll all be
dead."
Mr. Canady. Mr. Goodlatte.
Mr. Goodlatte. I don't have any questions.
Mr. Canady. Well, I want to thank the members of this panel for

being with us. We appreciate your testimony.
The subcommittee is adjourned.
[Whereupon, at 12:31 p.m., the subcommittee adjourned.]
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Race and UC Medical School Admissions
A Study of Applicants and Admissions in the UC Medical

Schools

Introduction

The well known author, Thomas Sowell, has written that race is a social construct, not a

biological one. In his recent book. Race and Culture, he also asserts that equal opportunity

does not guarantee equal outcome, simply because different cultures value different ways

of behaving (or ways of being), not all of which are rewarded economically. In a country

and a state which has people of many cultural backgrounds, it is unlikely that each group

will be represented in each profession or in each economic activity in the proportion that it

appears in the general population. There is little outcry about the over-representation of

Vietnamese working in women's nail salons or the over representation of Cambodians

running donut shops, although each implies an under-representation of other groups in

these fields. There is an outcry, however, when any particular group is under-represented

in those professions which are highly rewarded in terms of status, money or both.

Medicine is a profession with an apparent over-representation of white and Asian members

and thus an under-representation of other groups.

In an effort to remedy this under-representation, the University of California has

undertaken many forms of Affmnative Action for the last 28 years in order to bring four

groups into the medical profession— African-Americans, American Indians, Mexican-

Americans, and Mainland Puerto Ricans. That there are other minority groups which are

also under-represented has been largely ignored. That there are disadvantaged and

deserving people of every race and ethnicity seeking to become physicians has also been

ignored.

Our studies of admissions patterns in UC Medical Schools show beyond a shadow of a

doubt that Affirmative Action has overstepped the bounds of outreach. It has gone beyond

efforts to prepare these students for a career in medicine and has become a system of racial

preference. Certainly Affirmative Action programs to help qualify undergraduates for

medical studies and to counsel them early toward activities that will make them attractive

candidates are both appropriate and necessary. However, once students have completed

four or more years of premedical studies, they should be expected to compete on an equal

footing regardless of their racial or ethnic heritage. Outreach programs for undergraduate

admissions seem generally appropriate and effective— moreover, 83% of all applicants are

accepted somewhere in the UC system. But the sort of racial preference revealed by our
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studies has no place in professional education. It goes beyond programs for undergraduate

admissions. It goes beyond the 16% quota used in Bakke's day at UC Davis School of

Medicine, which the Supreme Court declared unconstitutional.

While the Office of the President of the University of Cahfomia claims that the admissions

practices of the medical schools "should pass legal muster," our studies show that a de

facto racial preference system is in operation. A preference for one group must always

mean discrimination against another.

Because the time is short, I would like to share with you just two examples from our

research. The first will illustrate the over-all results of a race-based admission policy and

the second will further illustrate that it is clearly race, not disadvantage, that is the

determining factor in the admission process.

Applicants from UC San Diego

For the years 1987 through 1993, there were almost 1500 applicants to medical schools

from UCSD alone, of which 190 or about 13% were ftom the four groups considered

Affirmative Action. The other applicants were of 14 other races and ethnicity, including,

Chinese, Vietnamese, Korean, India/Pakistani, White and so forth.

Figure 1 is a scatter plot of all of those graduates of UCSD who were accepted to the

University of California, San Diego Medical School between 1987 and 1993. We felt it

was important to compare the results of ^plications by students who had the same

undergraduate background, so this chart is limited to UCSD graduates only. On one axis is

plotted cumulative grade point average. This GPA is a composite of the evaluation of about

45 professors over a 4 year period in a variety of subjects, both science and non-science.

The vertical axis is an average of the Medical College Admission Test scores which

includes biological science, physical science, and verbal reasoning. The pattern seen here is

virtually the same for all the UC medical schools. Here are some important observations.

23-373 96-15
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(2) At the lowergrade point averages and medical college admission test scores the only

accepted students arc those from the four groups classified as Affumative Action; there are

none from the other 14 racial groups. Of course, the characteristics which make a good

physician include more than academic ability, and admissions committees consider many

qualitative attributes as well. However, there should be at least some other applicants— be

they Vietnamese, White or some other racial group— who, in spite of lower academic

measures, have qualities of character and compassion, or have overcome obstacles that

merit their acceptance. Our study shows that people with lower academic qualifications are

not accepted, unless they are of the preferred races.

(3) Those accepted fall into two almost distinct groups. As a result of race-based

admissions, the average GPA and medical test scores of accepted Affirmative Action

students is in the lowest 1% of the other accepted students. The reason this happens is that

the quota overwhelms the appUcant pool. If Affirmative Action applicants had been

accepted in approximately the proportion that they applied (about 13%), the average would

not have been so low, because we would be looking at only the most qualified of the

Affirmative Action pool. At the same time, the academic performance of the others admitted

would dip farther down, resulting in a mixing such as is seen in medical schools in other

parts of the country.
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Figures 2 and 3 illustrate how the quota overwhelms the applicant pool. In this example, a

measure of student quality, shown on the horizontal axis, embraces both academic and

non-cognitive attributes, such as Ufe experiences.

60
Afflrmatlve Action ( 190 Applicants)

D All Ottiers ( 1277 Applicants)

1 4 7 10 13 16 19 22 25 28 31 34 37 40 43 46 49 52 55 58 61

Measure of Student Quality

Figure 2: UCSD Applicants to UCSD School of Medicine, 1987-93

Figure 2 shows the group of applicants from UCSD, divided into Affirmative Action

applicants and others. Assume student quality falls along a normal distribution in both the

Affirmative Action appUcant group and the other applicants. That is, a few of the applicants

from each group have a lot of these qualities and a few are distinctly lacking, but most

students fall in the middle.

\
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Figure 3: UCSD Acceptances to UCSD School of Medicine, 1987-93

Figure 3 shows what happens when applicants from the smaller group are preferred. Of

course, the most qualified are chosen first, in this case, until they make up 32% of the

class. This requires dipping pretty far down into the appUcant pool. When the remainder of

the class is chosen from the larger pool of applicants, again starting from the most

qualified, only the very top candidates are taken. This results is the split that you see in

Figure 1 and in Figure 3.
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Applicants from UC Irvine

Figure 4 illustrates the students who appUed from the University of California, Irvine, to all

the UC medical schools. Here we have broken the students into three groups—
Affirmative action, Vietnamese, and everyone else. Vietnamese apphcants were chosen for

study because most people are familiar with their flight from Vietnam and the subsequent

struggle with poverty, language, and a totally new culture.

a Applied
M Accepted

Affirmative
Action

(ICK)

Vietnamese

Figure 4: UCI Applicants to UC Schools of Medicine in 1993

There were 89 Affirmative Action applicants from UC Irvine to all the UC Medical

Schools. Of these 2 1 were offered admission. Of the 107 Vietnamese applicants, however,

only 9 were accepted. The average GPA of the accepted Affirmative Action apphcants was

3.24, while the average GPA of the accepted Vietnamese applicants was 3.79. This is an
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enormous disparity (The average grade of all UCI students applying to medical school is

near 3.2). The Affirmative Action admits have an average GPA that places them in the

lowest 1% of the Vietnamese who were admitted. It is important to note that 66 of the 98

Viemamese denied adinission had a GPA above the 3.24 average of the Affirmative Action

admits, but only one Affirmative Action appUcant was turned away with a GPA above this

level. It has been alleged that current Affirmative Action practices do not hurt individual

members of other groups. However, it would be difficult to explain personally to each

Vietnamese appUcant and family why it was necessary to accept an Affirmative Action

applicant with lesser academic qualifications.

Is Economic Disadvantage a Factor?

Finally, to investigate whether economic disadvantage has any place in admissions

decisions, we took the UC Irvine data and looked at Affirmative Action applicants who are

not poor and compared them to apphcants who indicated that they are poor, but did not

fall under Affirmative Action. The medical school application includes a section where the

students can indicate whether they are economically disadvantaged. There were 37

Affumative Action apphcants who were not poor, of these 9 were offered acceptance,

about the same proportion (24%) as for the poor Affirmative Action applicants. However,

for those who were poor, but not Affirmative Action, out of 89 only 5 were

accepted, about 6%. While preference is given to those considered disadvantaged solely

because of their race, the economically disadvantaged continue to suffer in the medical

school admissions process. Their acceptance rate is even lower than that of the general non-

Affirmative Action group, which is about 10%.
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Figure 5: UCI Applicants to UC Schools of Medicine in 1993:

AfRrmative Action, Not Poor versus Poor, Not Affirmative Action

Conclusion

The results of our research, only part of which are shared here, lead inexorably to the

conclusion that race is not "just one factor" considered in UC medical school admissions, it

is the majorfactor. In fact, in a recent press interview, a UC dean confirmed that economic

disadvantage is not considered in admissions to medical school, that only race is considered

a disadvantage. The practice of Affirmative Action in the UC Medical Schools has become

a system of racial preferences with the results described above. Preferring one group of

applicants has led to discrimination against other groups— it's not just white males, but

men and women of any ethnicity other than the favored few.
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Appendix 1: Pass Rates on the US Medical Licensing Exam (USMLE)

University of California officials have frequently stated that all Affirmative Action

applicants accepted to medical school are fully qualified, and that they all pass the national

licensing exam. (Usually this is stated as "The first time pass rate is 100%.") While it is

true that at UCSF the pass rate on the USMLE is 100%, it is not true at the other campuses.

The chart below shows the number of affirmative action students entering UC Davis, the

number of affumative action students who sit for the^tain (not all of them do), and the

number who pass.

First Time Takers of the USMLE Step 1 Exam at UC Davis

Class Entering 88-89 89-90 90-91 91-92 92-93

AA Entering 26 23 17 21 22

Test Year 1990 1991 1992 1993 1994

No. of 1st Time AA Takers 19 17 14 20 18

No. of 1st Time AA Passers 17 12 13 19 15

Over this five year period, 109 affirmative action students entered the medical school, only

88 took the exam, and only 76 passed. We recognize that some students take more than

two years to prepare for this exam (see attached document The Longer Road to Medical

School Graduation), but even so, there is no way that UC can claim a 100% pass rate. UC

should be proud that their performance is above the national average (see attached

Performance on the National Board ofMedical Examiners Part I Examination by Men and

Women ofDifferent Race and Ethnicity), and proud that UCSF ranks so highly, but it is

not the 100% pass rate that they claim. Who pays for the training of students who will not

pass the licensing exam, or will only do so after additional years of study? Would we have

better results if all students were held to the same standards of admission?

National studies show that race is not the determining factor in national board performance,

but rather undergraduate science GPA. Students who are equally qualified when entering

medical school perform equally well. However, if a racial preference program changes the

academic standards for certain racial groups and accepts students in those groups with

lower science GPAs, then those racial groups will have lower national board pass rates.

10
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Performance on the National Board
of Medical Examiners
Part I Examination by Men and Women
of Different Race and Ethnicity

Belt) OavMon. PhO; Canolyn K. Iwamolo. MEd; Unette Postetl Ross, MA; Ronald J. Nungester. PhO;

David B. Swanson. PhO; Robert L. Voile. PhO

Table 1.—1988 Reference Groop* Scores on the

National Board Part I Examination
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PAPERS

The Longer Road to Medical School Graduation

DONALD G. KASSEBAUM. MD. and PHILIP L. SZENAS. MA
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My name is Kevin Baker. I am the director of employment law for the Mexican

American Legal Defense and Educational Fund (MALDEF). MALDEF is a non-profit

national organization now in its 25th year working to protect and advance the civil rights

of the nearly 25 million Latinos in the United States through education, advocacy and

legal action. MALDEF is active in the areas of education, employment, immigrants'

rights, political access and language discrimination. Because my work is in the

employment area, and because there are many able witnesses who can speak to other

matters that may be of interest to the subcommittee, I will confine my remarks to

employment related issues.

I appreciate the opportunity to appear before the subcommittee today, and I

commend you for coming to California. Your inquiry into group preferences and the law

is certainly timely, and there is no better place to conduct your hearing than Southern

California.

The Economic Importance of Diversity

Although we have been struggling somewhat in recent years, California is still a

vital economic center of the nation. Just as importantly, as many observers have noted,

California is a state of remarkable racial and ethnic diversity. Nearly half the population

now comprises non-white racial and ethnic groups; the largest and one of the fastest

growing shares of that population — and that labor force — is Latino.

1
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But it is not only in California that racial and ethnic diversity is increasing.

Nationally, economists tell us that, as the "Baby Boom" generation ages, Latinos and

other minorities will represent a greater proportion of the labor market in the coming

years. Clearly, the country's economic and financial health depends on providing good

education, job and business opportunities to well-prepared minority and women students,

workers and business owners. In fact, as the Baby Boom generation reaches retirement

in the near future, analysts forecast that the Social Security Trust Fund will be bankrupt

very shortly if young people are not prepared for and productively employed in good

jobs.

Persistence of Disparity

But we have our work cut out for us. While many people across the countiy have

struggled to make ends meet and to provide a secure future for their families in a time

of economic change and uncertainty, and many have lost or fear losing their jobs, the

situation is especially difficult for Latinos. In particular, Latinos face higher

unemployment, lower educational attainment, disproportionate concentration in low-

paying jobs and economically declining industries, income discrepancies, more layoff,

and low rates of business ownership. Although Latinos often do not want to talk about

it because they do not want to appear to be complaining, it is difficult to account for

these disparities without recognizing the persistence of discrimination, as indeed many

studies have found.
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Among these is the recent report of the Glass Ceiling Commission, under the

leadership of former President Bush and Senator Dole, which found that "serious

barriers to advancement remain" for minorities and women in American corporations,

including "persistent stereotyping, erroneous beliefs that ^no qualified women or

minorities are out there,' and plain old fear of change." The Commission reported that

of senior managers at the Fortune 500 biggest firms, 97 percent are white and 95 percent

male, and that Latinos are "relatively invisible in corporate decision-making positions."

It is not just that Latinos are locked out of the Board room. Despite having the

highest labor force participation rate of any group, the Hispanic unemployment rate is

twice as high as it is for whites.' Here in San Diego, the Latino unemployment rate is

the highest in the nation, and the trend is worsening — not just in California but

nationally.^ During the last recession. Latinos and African Americans suffered the

highest proportion of layoffs. This disproportionate impact can not accounted for by

differences in age, education, gender, industry or occupation.'

' E. Mckay, ed.. State of Hispanic America 1991, National Council of La Raza

(1992) at 4-5.

^ Bias Hits Hispanic Workers, New York Times (April 27, 1995).

' U.S. General Accounting Office, Displacement Rates, Unemployment Spells and
Reemployment Wages by Race (9/94).
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Labor market studies show that a significant factor in the earnings differential

between Hispanics and whites is attributable to employment discrimination/ The Fair

Employment Council of Washington, D.C. sent out pairs of identically qualified anglos

and Latinos to test discrimination in hiring in 1992. They found that the equally

qualified Latino applicants were turned down in favor of their white counterparts for

more than one job out of every five and in every type of job. Similar studies have

documented even higher discrimination rates in Chicago (33%) and here in San Diego

(29%).'

In California, 70 percent of Latinos earn less than $20,000 per year. Again, these

low incomes cannot be explained simply by education. While all workers earn more if

they stay in school, the return on educational investment is substantially less for Latinos

and other minorities. For every dollar earned by anglos. Latinos make just 59 cents.

This pay gap persists even when age, education and language skills are taken into

account. In fact, instead of diminishing, wage discrimination grows at each level of

education. Among high school dropouts, Latinos get 63 cents for every dollar anglos

receive. For Latino professionals, the disparity increases to 53 cents per dollar.*

* C. Gonzales, The Empty Promise: The EEOC and Hispanics, National Council

of La Raza (1993) at 3-5.

' Marc Bendic, Jr., et al., Discrimination Against Latino Job Applicants: A
Controlled Experiment, Human Resource Management (1992).

* Los Angeles Times (1/10/93).
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Perhaps most disturbingly, over one quarter (27%) of all Hispanic families live

below the poverty level, compared to about 10 percent for non-Hispanics. Hispanic

children suffer twice the poverty rate of non-Hispanics, and Hispanics are about three

times more likely to be without health care protection as non-Hispanics.' On average

Latino families earn less than 60 percent of the incomes of anglo families, and, as with

the unemployment rates, the disparity is not improving. Between 1983 and 1993, Latino

income levels stagnated, while non-Hispanic incomes increased 8 percent.*

Divisiveness in California

Unfortunately, despite the recognition that discrimination holds back this

increasingly critical element of the U.S. economy, the atmosphere in California in the

wake of last year's Proposition 187 ballot initiative is increasingly polarized, racially-

charged and fearful. We have witnessed widespread and increasing mistreatment of

Latinos and other ethnic minorities — both immigrants and citizens — running the gamut

from denial of jobs and housing to exclusion from restaurants, banks, and other

commercial and public services to violent hate crimes. Many in the Latino community

will tell you they believe it is open season for discrimination against people who look or

sound "foreign" to some. This should not be surprising. Proposition 187 unleashed

forceful and dangerous passions that are not easily controlled. Moreover, discrimination

against people who appear foreign to some observers is a familiar and well-documented

' U.S. Census Bureau, Hispanic Americans Today (1993).

* U.S. Census Bureau, The Hispanic Population in the United States (March 1993).

5
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phenomenon when government policy requires or encourages private persons to engage

in home-made immigration decisions, as we have seen since the passage of the employer

sanctions provisions of the 1986 immigration act.

The Attack on Affirmative Action

While few apparently deny that discrimination is a real and continuing problem,

some nonetheless now propose to do away with affirmative efforts to provide equal

opportunity. In the process, much of the conflict over immigration in California has

been transferred and renewed as we lurch from the scapegoating of immigrants to an

attack on affirmative action, no doubt launched in no small measure by the publication

last year of the controversial book "The Bell Curve," which argued intensely against

affirmative action. Many of the same forces — indeed many of the same antagonists —

at work in the Prop. 187 initiative are at work in this conflict as the anti-immigrant

zealots become the anti-affirmative actioa zealots and, more ominously, make ties with

anti-government extremists and racial fanatics.

But nothing is more frightening to civil rights advocates than the apparent erosion

of the long tradition of bipartisan support for affirmative action. As students of history

recall, affirmative action was primarily developed by Republicans, including courageous

Republican judges in the South who fashioned the broad outlines of the Supreme Court's

Brown v. Board of Education decision into an instrument of racial fairness during the

1960s. Nationally, affirmative action has been supported by the past 8 presidents —
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Republican and Democrat alike, and by two-to-one votes in recent years, bipartisan

majorities in the U.S. Senate have twice defeated efforts to ban affirmative action. In

California, too, affirmative action has long been supported by both Democrats and

Republicans, including former Governor Reagan and former San Diego Mayor and now

Governor Pete Wilson.

Sadly, in a time of economic change and uncertainty, some irresponsible

politicians would play racial or "quota" politics with the important issue of affirmative

action, seeking only to gain political advantage for themselves by exploiting people's fears

and looking for a scapegoat to blame for economic problems that are not caused by

women and minorities.

The catalyst for this new controversy is the so-called California Civil Rights

Initiative (CCRI) — a title as misleading as the tobacco companies' effort last year to

"regulate smoking" in California. As both it opponents and its supporters agree, CCRI

would amend California's state constitution to outlaw all voluntary efforts to eliminate

discrimination in education, employment and public contracting by the state and every

city and county in California under state law. According to its sponsors, this would

forbid even outreach efforts such as advertising in minority and women's newspapers and

magazines.' What is more, this initiative would apparently also make it illegal under

state law for government agencies to correct their own discriminatory practices, and even

Los Angeles Times, February 19, 1995.

7
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prohibit courts from providing remedies to people who have been subjected to unlawful

discrimination.

The Preferential Treatment Myth

Regrettably, much of the public discourse on the issue of affirmative action

recently has been fueled by myth and misconception, often uncritically repeated by

elected officials, opinion leaders and media reporters. I am reminded of a music review

in the newspaper some years ago where the author wrote:

Nothing is harder to kill than a good myth. Beat on it with hard facts, and it will

hardly notice. Chop off its head, and it will grow another one by nightfall.'"

In this hearing today I ask you to be vigilant and critical of the myths surrounding

affirmative action.

Unfortunately, even as this committee seeks the truth on affirmative action,

California's Governor Wilson — who has already endorsed the CCRI — may help to

invigorate some of the myths with an announcement today in Los Angeles that, in the

name of rooting out preferential treatment of women and minorities and restoring the

merit principle to state government, he will abolish some minor state advisory boards,

remove some incentives for meeting state hiring and contracting goals for minorities and

women, and eliminate a number of programs designed to encourage recruitment and

training of student interns and some temporaiy workers. And if past experience is any

guide, few will question whether the preference myth in his message matches the reality

Donal Henahan, Music Views, New York Times, July 15, 1990.

8
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of doing away with some modest forms of encouragement to include qualified workers

and minority businesses who are under-represented in th^ state jobs and contracts

because of historical discrimination). The Governor will not eliminate preferential

treatment for women or minorities under state law because there are no such state laws

to eliminate.

This is one of the most virulent myths about affirmative action: that it involves

preferential treatment, set-asides and quotas for unqualified minorities and women. It

is a myth that is particularly offensive to Latinos who have long disdained special

treatment and have achieved their successes only by virtue of their own hard work. In

fact, as the research office of the California Senate recently found after an exhaustive

review, no California law or program provides preferential treatment or quotas on the

basis of race, ethnicity or gender. Indeed, such quotas and preferences have been

specifically outlawed under the U.S. Constitution. Goals and timetables of course are

not quotas or preferences. They are targets and time frames set to reach equal

opportunity coming from business management principles teaching that the best way to

achieve results is to establish clear objectives and measure performance along the way.

The Truth About Affirmative Action

Far from offering preferential treatment, what California's affirmative action

programs do is to provide a measure of equal opportunity requiring no more than simple

good faith efforts to eliminate discriminatory barriers and open the doors to qualified
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minorities and women where they have historically been left out and are therefore

under-represented in state employment, education and contracts. The purpose of

affirmative action is to create an environment where equality opportunity and merit can

prevail and each person can contribute his or her full potential. These voluntary efforts

are designed to ensure that the state does not discriminate and to avoid the costly and

cumbersome law suits, court orders and penalties for discrimination that we all must bear

as taxpayers. These affirmative efforts to avoid discrimination are not just good for the

government, they are good for American families, especially in hard economic times

when several members of the family must work to make ends meet. Wives, daughters

and mothers in particular have been given an opportunity under affirmative action to

enter the work force and obtain better jobs. Affirmative action is also good for the

economy, fostering small business development, long a gateway to the middle class, and

providing economic opportunities for minorities and women that once did not exist and

that we must continue to support if we are serious about reforming welfare.

No doubt for these reasons business leaders and organizations such as the

Business Roundtable and the National Association of Manufacturers have repeatedly

endorsed affirmative action, and studies have shown that companies with the best equal

opportunity/affirmative action records have the highest profit margins." If we want

" T. Cox and C. Smolinski, Managing Diversity and Glass Ceiling Initiatives as

National Economic Imperatives, U.S. Dept. of Labor (1994).

10
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government to be run like a business, we should follow — not forbid — affirmative action

in the public sector.

Preferential Treatment Schemes

It is true that there are some group preference programs enacted or allowed in

California, but these involve preferences on the basis of such things as militaiy service

for veterans, jobs and business deals for relatives, job protection based on seniority,

geographical diversity in college admissions and special college admission policies for the

children of alumni. Of course, proposals to abolish affirmative action, such as the CCRI,

are not concerned with these types of group preferences. Neither does the CCRI

address disparate treatment on the basis of religion, age or disability, and it would not

also not affect any race or gender based programs by private businesses, such as the

scholarships ear-marked for minorities at the Heritage Foundation.

Nor would proposals to abolish affirmative action, such as the CCRI, provide any

alternatives to help those in need. Some have suggested that economic disadvantage —

itself just another form of group rights — should replace gender and race as the basis for

government hiring, education programs and contracting. But the CCRI would not

provide for this. Others have suggested that consideration of race, ethnicity or gender

could be unnecessary by providing equal opportunity to everyone in the form of equal

education and training. At the same time, however, job training programs for youth have

11
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already been gutted by one third this year, and more draconian rescissions are in the

offing.

The Reverse Discrimination Myth

The preferential treatment myth is related to another popular and pernicious

misconception: that we have somehow lost our way on civil rights, that affirmative action

is out of control, causing reverse discrimination against whites in general and men in

particular, and that we need to return to some earlier period when we adhered to the

original intent of a color-blind system of laws. Nothing could be further from the truth.

Because I am an attorney by training I hope you will forgive me for asking: where is the

evidence of reverse discrimination? Why is the unemployment rate for white males so

much lower than it is for minorities and women? Why do white men enroll and

graduate from college at rates that eclipse chose of other groups? Why are white males

over-represented in every California state agency and whites all together were more than

three-fourths of the new hires for officers and managers in 1993? Why has every

attempt to document discrimination against whites and men shown that such claims are

extraordinarily rare, and that a high proportion are thrown out of court because they are

brought simply by frustrated job applicants who are less qualified than the chosen woman

or minority candidate.'^

'^ Urban Institute (1992): See also A. Blumrosen, U.S. Dept. of Labor study,

SNA Daily Labor Report (3/23/95).
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This absence of evidence for reverse discrimination is consistent with the law.

Not only has affirmative action not expanded since its inception, it has been gradually

and consistently narrowed from the outset, and affirmative action programs have for

some years been subject to the strictest scrutiny and the most rigorous standards under

the law. But the color-blind myth is wrong for another reason as well. The United

States Constitution has never been absolutely colorblind. The Supreme Court rejected

this idea in the 1800s and it has consistently rejected it since. In fact, the Constitution is

both colorblind and color-conscious — colorblind to ensure that laws do not cause harm

or deny a benefit based on race or ethnicity and color-conscious to prevent

discrimination and to undo the effects of past discrimination.

Conclusion: The Need for Unity

I will conclude my remarks with as somber an appeal as I can make. We have

seen societies divide and dissolve into turmoil in other parts of the world, often on the

basis of racial or ethnic conflicts. In only the past few years, these conflicts have

included the former Yugoslavia, parts of the former Soviet Union, Rwanda and others.

We may not be inclined to think that it can happen to us because it hasn't happened

since our Civil War, although that war was also a product of racial division. But we are

not immune, and many in the Latino community and elsewhere are afraid — genuinely,

profoundly afraid of increasing racial and ethnic tensions, particularly here in California

where the Los Angeles riot of 1992 is still painful. We are not immune from the

problems of other societies or the problems of this society's history, but neither are they

13
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foreordained. We have seen societies divide in conflict, but we have also seen them

come together in times of adversity, from riots to earthquakes, fires and floods. We

cannot wait for tragedy to bring us together. Like it or not, there is no "us" and "them,"

we are all in this diverse and remarkable society together, and we will not prosper as a

nation without the contributed talent of everyone. The current attack on the modest

efforts at inclusion that we call affirmative action threatens to divide us deeply. Do not

engage in it. Put down the myths and misconceptions. Unite us. Call us to our highest

selves. Do not pander to our meanest fears.

14
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Statement of John Conyers, Jr.

"The Economic and Social Impact

of Race and Gender Preference Programs"

October 25, 1995

Today's hearing is part of an ill-conceived effort to roll back affirmative

action programs. Many argue that affirmative action may have once had a role,

but has outlived its usefulness.

In fact, however, affirmative action continues to benefit society. Such

programs strengthen our economy by ensuring that businesses take advantage of

the talents of all of our nations citizens, not just our white, male citizens.

Attacks on affirmative action charging that unqualified minorities get

preferential treatment are simply inaccurate.

Very few opportunities are awarded simply on the basis of paper and

pencil tests where the highest score wins. Instead, employees are chosen based

on a number of characteristics and a range of organizational needs. Employers

usually identify people within a clearly acceptable range and then use judgment

to make the final decision. These judgments are difficult to police. They are

often made on intangible factors such as intuition or a candidate's promise.
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Unfortunately, race and gender are also intangible factors that frequently

influence hiring decisions.

The purpose of affirmative action is to give our nation a way to address

the systemic exclusion of talented individuals, on the basis of their gender or

race, from opportunities to develop, perform, achieve, and contribute.

Affirmative action is an effort to develop a systematic approach to open the

doors of education, employment and business development opportunities to

qualified individuals who happen to be members of groups that have

experienced longstanding and persistent discrimination.

In addition, contrary to what we will hear today from some of our

witnesses, affirmative action has also works to close the gaps in economic

opportunity in our society, thereby strengthening the entire economy.

The facts clearly show that affirmative action has not yet outlived its

usefulness. The unemployment rate for African Americans is twice that of

whites. Women have narrowed the earnings gap but still make only 72% as

much as men for comparable jobs.
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The average income of a Hispanic woman with a college degree is still less than

the average income of a white man with a high school diploma.

According the Glass Ceiling report, sponsored by Republican members of

Congress, in the nation's largest companies only six-tenths of one percent of

senior management positions are held by African-Americans, four-tenths of a

percent are held by Hispanic Americans, and three-tenths of a percent are held

by Asian Americans. Women hold between 3 and 5 percent of these positions.

White men, on the other hand, make up 43% of the workforce but hold 95% of

these jobs.

Earlier this week, testifying before the Senate Judiciary Conmiittee,

former Appeals Court Chief Judge Leon Higgenbotham noted that the

eradication of affirmative action would trigger dire catastrophic consequences to

the nation and perpetuate many of the present injustices that women and

minorities still sustain. I agree. As Judge Higgenbotham noted, there would

be an expansion of the income gap between blacks and whites and men and

women and the scope of educational opportunities for thousands of women and

minorities would be significantly reduced.
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It is disgraceful that with all of the still existing racial inequities this

Congress would even consider dismantling affirmative action programs. I will

do everything in my power to prevent such a manifest injustice from ever

taking place.
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AMD HIRING PROCESSES HELPED DEVELOP "ALL WHITE MEN'S ARMIES." THE

CREATION AND PROLIFERATION OF THESE HEAVILY ARMED "SOLDXEBS"

MANDATED TO WAGE THE "WAR ON CRIME" BEGAN AM EFFORT WHICH.

tridi 4 frpgiwu
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ESSeimAU.T, WAGED A "WAR OW PEOPIf." THESE TACTICS AM) THEIR

EFrECT REASONS WHY POLICE MUST THOUGHTnJLLT AMD AGGRESSIVEI<Y

RECRUIT PROSPECTIVE POLICE OmCERS FROM THE CaMNURXTY, HOT JUST

PASSIVELY SELECT AMY WHO APPLY FOR THE JOB.

WC ARE STILL PAYIMO A HEAVBY PRICE FOR OUR ACTIOHS OF THE PAST.

THE EXCLUSIVE POLICE CULTURE AUD 'jUS AOAIHST THEM" NEHTALITY WHICH

DEVELOPED AS A RESULT OF USIHB HBIGHSORHOODS AS BATTLEFIELDS HAVE

EFFECTIVELY POLARIEBD POLICE AMD THE PUBLIC. IHSTEAD OF

FUHCTIOBIRG AS "PEACE KEEPERS" WHERE OWB-TO-ORE CITICEH COMTACT, AH

BSSEHTIAL ELENBRT OP POLICE WORK,

AniTUDB HAS BBEH REDUCED TO A SIB6LE PURPOSE

BKATZHG HEADS, AMD KAXZBG ARRESTS

FICOfT.

TO FUMCTIOH EFFBCTIVBLT IB THE

WITH THE GOAL BBIB6 TO WIW EVERT

IS PROMOTED, POLICE PRACTICE AHD

TAXIHO BANES AMD

2 1ST CEMTURY. POLICE MUST LEARM

FROH FAST HISTORY. WE MUST USE WHAT WE WAS ELOOUEmLY STATED BY

THE KBRHER, CHRISTOPHER, HARREM. AJMD HOLLEN COMMISSIOHS TO MAKE THE

MBCESSART REFORMS IH THE BUSINESS |oF POLICIIiG. TO SUPPORT THIS

EFFORT, GOVERMNEBT IS THE BEST IMSJTRUMEMT TO PROMOTE SOCIAL CKAHOE

AMD BMKANCE EQUAL OPPORTUBITT. OOVERHNEMT MUST UPHOLD AFFIRMATIVE

ACTIOM HOT ONLY TO LEVEL THE PLATIlie FIELD SO THAT DISADVANTAGED

GROUPS, ESPECIALLY WOMEN AND MINORITIES, CAN REACH THEIR FULL

POTENTIAL, BUT, WITH RESPECT TO PajLICIHG. SO THAT POLICE AND THE

WAY WE FUNCTION CAM BE EFFECTIVE.

THE INSTITUTION OF AFFIRMATIVE ACTION POLICIES IN POLICING HAS

SERVBO TO MOVE US BEYOND THIS POSITION OF CONFLICT AND
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DZVZSZVSIIBSS. BECAUSE OP THE MATURE OF FOLZCE HORX, THE FDnMTZOgi

AMD WirtnnumcE or ties to the coHMiniZTY are essbntzax. to creatzrg

A VOSZTIVB ZNAGE AMD NORX EWZROMMEMT. APTZRHATZVE ACTZOR roLZCY

HAS DZEBCTLY AIDED POLZCB ZM MEW HAVEN, CORRECTZCUT ZR THZB HAMRER.

rZRST. THE HIRZRC OF AR ZRCMBASED RUMBBR OP MMBR AHD PERSORS OF

COLOR HAS HELPED THE DEPARTNERT WORK FORCE TO BBCOKE MORE

RBFZ.ECTZVB OF THE COMMUiZTT ZR VBZCH HE SBRVB. OUR GOAL OF

ATTAZRZRG A CRITICAL MASS OF THESE GROUPS COMBZRED WZTH CREATZRC

ARD NAZRTAZRZHG A SUPPORT SYSTEM FOR ROMER ARD PERSORS OF COLOR HAS

LED TO BOTH ZRTBRRAL ARD EXTBRRAL ADVAHTASES.

AS A RESULT OP THESE BPPORTS, OUR DEPARTMEHT HAS NOT ORLT

GAZMED ZRCREASBD CREDZBILITT ARD TRUST FROM CZTZIERS, BUT OFFZCERS

HAVE ALSO FORMED DIRECT TZBS TO SUB-POPUIATIOMS ARD GAZMED ACCESS

TO RSSOURCBS HITHZH THE CONNURITT HHZCH HERE PORMERLT HOSTZLE OR

ZRACCESSIBLE TO POLZCB ARD POLZCB RECRUITMERT. RESZOBMTS, HHO ROW

ACTUALLY XNOH POLICE ARE MORE WZLLZRG TO WORK TOCBTHSR HZTH US.

MORBOVER, 6ZVER THB TZNS HOHORED STATUS OF POLICE AS ROLE

MODELS FOR YOUTH, THE POSZTZVE EFFECTS OF DIVERSZTT ALSO REACH

YOURG PEOPLE IN THE CCMMURXTV AND THUS FOSTER A NORC POSZTZVB ZMAGE

OF POLZCIRC. LASTLY, AS POLZCB ARE ONE OP THE VERY FEH SOCIAL

SERVZCB AGBRCZES TO CONTINUE NAXZHO HOUSE CALLS, THB RBCESSITY OF A

DIVERSE RANGE OP COMMUNITY TZES, RELATIONSHIPS, AMD RESOURCES IS

EVEN MORE CRUCIAL TO THE FUNCTION OF POLZCB A9 AN INSTITUTION IN

SOCZBTY.
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PACE 4

THE BEVErXTS OF DIVERSITY IN POLICING AS HENTIOHEO ARE THE ONES

WHICH HAVE ONLY JUST BEGUN TO BECOME ACCEPTABLE, LET ALONE

ACHIEVED, OVER THE LAST TWO DECADES. IBB CHANGING OF ANY

ORGAN2XATIOH IS A LONG-TERM PROCESS AND IS NOT LIKELY TO OCCUR

WITHOUT SUPPORT AND AN INCENTIVE, SUCH AS THE RZQUIRENENT OF

CONFORMING TO LAW. THE DANGER OF ABOLISHING AFFIRMATIVB ACTION

POLICIES FOR POLICE DEPARTMEirrS WOULD CAUSE A REVERSAL OF THE

PROGRESS THAT HAS BEEN MADE THUS FAR. AND COULD EASILY CREATE AN

UNSTABLE SITUATION OF POLICE WORK AND COMKUNZTY INTERACTION THAT WE

HAVE JUST BEGUN TO RISE ABOVE.

AATBST.SP
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Department of Justice Submissions to Representative Edward R. Royce's
Questions

1. What was the basis for the Department's investigation of the
City of Fullerton, California? When was the investigation
initiated?

As we have stated previously in letters from the Deputy
Attorney General and from Kent Markus, it would be
inappropriate for the Department to discuss the specifics of
the Fullerton matter, because it remains an ongoing
investigation.

As a general matter, the Department determines which
jurisdictions to investigate based upon information it
receives about public employers from a number of sources,
including citizen mail, congressional correspondence, and
complaints filed with the Equal Employment Opportunity
Commission ("EEOC"). The Department also reviews and
analyzes census data and EEC data contained in reports
submitted by employers to the EEOC relating to employment of
minorities and women and, on occasion, other similar
reports. This data is analyzed in conjunction with relevant
labor market data. If the data reveal a substantial
underrepresentation in a particular job category or very low
hiring rates relative to the availability in the relevant
labor market, the Department may engage in further inquiry
pursuant to Section 707 of Title VII to determine whether a
violation of law has occurred.

Formal pattern or practice investigations are initiated only
upon approval of the Assistant Attorney General for Civil
Rights. Immediately after a formal investigation has been
approved, a letter signed by the Assistant Attorney General
is sent to the employer notifying it of the commencement of
the investigation.

2. How does the Department determine -^hich cities to
investigate?

Again, as noted above, the Dep^tment evaluates information
from a variety of sources in determining which pxiblic

employers to investigate pursuant* to Section 707 of .Title
VII. It initiates investigations if there is statistical or
other information indicating that a violation of Title VII
may have occurred.

3. If the Department uses statistics as a basis for initiating
an investigation, how are factors such as applicant
qualifications and interests weighed? What is the statistical
model used?

In evaluating the representation, of race, ethnic and gender
groups in a given employer's workforce and among that
employer's recent hires, prior to authorizing a formal
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investigation, the Department takes into account job-
related, non-discriminatory qualifications required to
perform the job(s) in question, to the extent permitted by
the data then available to the Department.

Generally speaking, "interest" cannot be accurately measured
without application data, and this kind of data is not
available to the Department prior to the commencement of a
formal investigation. The Department does seek application
data during its formal investigations. When such data are
made available to the Department, it is carefully reviewed
and analyzed. However, such data are not useful for
measuring "interest" among race, ethnic or gender groups if
the employer is or has engaged in employment practices that
effectively discourage individuals from any race, ethnic or
gender group from applying. See , e.g. . International
Brotherhood of Teamsters v. United States . 431 U.S. 324,
367-71 (1977)

.

The statistical model typically used at the investigative
stage assesses the probability that underrepresentation of a
race, ethnic or gender group in an employer's workforce
could be the product of chance rather than unlawful
discrimination. See , e.g. . Hazelwood School District v.
United States . 433 U.S. 299, 308-309 n.l4 (1977)

.

4

.

To the extent the Department relies upon anonymous
complaints, how does it verify the legitimacy of claims and
allegations?

Generally, the Department does not rely on anonymous
complaints. As with any information, the Department
investigates to verify the legitimacy of any claims or
allegations made by individuals concerning an employer's
practices. Typically, we attempt to locate and review all
relevant data, documents and/or witnesses before determining
whether the allegations of unlawful practices are true or
false. After the commencement of a formal investigation,
this is frequently done with the assistance and cooperation
of the employer.

5. What type of findings are provided to the city following
completion of an investigation before or at the time a consent
decree is presented?

As a general matter, if the Department determines tfiat the
city is engaged in unlawful discriminatory conduct,, we send
a letter to the employer at the completion of an
investigation, setting forth the results of the
investigation, informing the employer that a lawsuit has
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been authorized, and inviting the employer to engage in
settlement negotiations as an alternative to litigation.

When the consent decree is presented in the course of
settlement negotiations, the Department offers to discuss
the proposed relief provisions and the factual basis for
those provisions. Often, our experts are made available to
discuss with the employer the factual foundation for the
decree provisions.

6. If no intentional discrimination is found but there is
reason to believe a city could perform more effectively in
recruiting minorities, what type of positive program is suggested
by the Department --or does the Department simply rely upon
intimidation [e.g. "We will sue you so you better sign a consent
decree"]

?

If a violation of law is found, the Department first seeks
an appropriate voluntary resolution through negotiation to
avoid a trial. Typically, in order to stimulate and promote
settlement negotiations, the Department will provide to the
employer a proposed consent decree. If recruitment is in
issue, the proposed decree will include a comprehensive
recruitment program based upon decrees that we have entered
in the past with other employers. However, the Department
attempts to make clear that the proposed decree is simply a
starting point for negotiations and that modifications may
be made to address a given employer's concerns and
constraints, as long as the end result is an effective
remedy for the violation of law.

If the investigation is concluded and no violation of law is
found, the employer is informed, and no further action is
taken.

7

.

Who in the Department decides whether to proceed against an
agency?

The Attorney General has delegated this power to the
Assistant Attorney General for Civil Rights.

8. What is the Division's budget for litigation? What is the
budget for development of model programs for correcting
discrimination? Is any solution offered other than litigatioh or
consent decrees?

Most of the Division's budget goes, for litigation generally.
The Employment Litigation Section's budget for Fiscal Year
1995 was $5.8 million.
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The Department of Justice is a law enforcement agency and
Congress has given it no authority or budget to provide
technical assistance to employers for employment
discrimination cases. That role has been assigned to the
EEOC under Title VII of the Civil Rights Act of 1964. Thus,
in the context of employment discrimination on the basis of
race, sex, national origin and religion, the Department does
not give advisory opinions or develop model programs for
correcting discrimination. However, models could be drawn
from any number of our consent decrees, and we have worked
closely with employers under consent decrees to help them
develop effective recruitment programs and job-related
selection devices.

We seek litigated orders or consent decrees to resolve our
cases where a pattern or practice of discrimination is
alleged to ensure that the due process rights of third
parties potentially affected are preserved and to ensure
that the settlement is readily enforceable. In limited
situations, when no prospective relief is needed to remedy
the violation, we have begun to enter into out of court
agreements to resolve individual charges of discrimination.

9. How far back does the Department go in investigating and
analyzing a public agency's employment practices? Is there a
limit or statute of limitations on such matters?

For state and local governments, employment discrimination
has been illegal under Title VII since 1972. Title VII does
not contain a statute of limitations applicable to the
Department of Justice when it proceeds under its pattern or
practice authority. We customarily do not seek back pay
more than two years prior to the date that the employer was
first placed on notice of a Title VII violation of the
nature alleged in our complaint. As a general matter,
discrimination that ended years ago is of far less concern
to the Department than ongoing acts or patterns of
discrimination or more recent discrimination.

10. What constitutes an "approved" written exam? Does the
Department have any approved tests that a city could use for such
occupations such as police officer or fire fighter that can
provide a safe haven from DOJ challenge?

Section 105(a) of the Civil Rights Act of 1991 requires an
employer that has used a written exam with an adverse impact
against a race, ethnic or gender. group to demonstrate that
the exam is job-related for the position in question and
consistent with business necessity. See also Griggs v. Duke
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Power , supra ; Albermarle Paper Co. v. Moody - 422 U.S. 405
(1975) .

The Department routinely retains experts to review evidence
of job-relatedness. Over the years there have been exams
developed by employers which the Department has reviewed and
concluded are appropriately job-related to the particular
positions in question. In addition, the Division has
provided expert counsel and advice to defendants under
consent decrees during the development of job- related
selection procedures. After the employer has implemented a
test which the Department has found to be job-related, and
therefore lawful, the Department does not object to the use
of that test and in some instances has agreed to join the
employer in defending such tests from challenges by third
parties

.

Due to differences in job content and working conditions,
there are no "one size fits all" tests (even in jobs that
seem very similar to the layperson) , although job-related
tests can sometimes be adapted to different jurisdictions if
validation procedures are followed.

11. If a city has operated in good faith based upon a test that
has been validated by psychological experts, is that acceptable,
or must the city prove the validity of its tests? How does it do
that?

The law requires that if an employer's test has an adverse
impact on a race, ethnic or gender group, the employer must
demonstrate the job-relatedness of its test. Adverse impact
is not excused by a "good faith" or detrimental reliance on
an expert's opinion or recommendation. See GriaQS v. Duke
Power , supra . The law places on the employer the
responsibility to determine that its employment tests are
valid. Through documentation, the employer must show that
its expert performed a validity study that meets
professional testing standards.

12. Is there a point where common sense would dictate that the
process is not cost effective to DOJ or the city involved? Is
any analysis done by the Department to determine the actual
benefit to employees and employers of a particular course of
action or demand, in order to insure the proper expenditure of
public funds, federal and local?

The responsibility of the Department is. to enforce the law.
A concerted effort is made by the Department to remedy
violations of federal civil rights law by consent decree,
thereby eliminating the expense of litigation. The
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Department does not require employers to hire unneeded
employees, to hire, transfer or promote anyone who is not
qualified, or to hire or promote any lesser qualified
individual over a more qualified individual. Rather, it
works with employers to come to a negotiated solution,
consistent both with the employer's business needs and
enforcement of Title VII.

Unlawful discrimination presents a large, but not easily
quantifiable, cost to society. Remedies to address unlawful
discrimination take this into account, especially in the
context of a negotiated settlement by consent decree.

13 . Does the Department require cities to set goals for
employment of minorities and then monitor them? For how long?

In order to remedy violations of Title VII, the Department
seeks to have employers adopt, as appropriate, affirmative
recruitment measures and non-discriminatory employment
practices, as well as remedies for victims of
discrimination, ( e.g. . reinstatement, back pay, damages,
pension and seniority relief) . Consistent with
constitutional and Title VII standards, when hiring,
promotional or long-term goals are necessary to eradicate
the discriminatory practice in question, the Department
seeks such goals

.

The duration of our recently entered consent decrees
typically ranges from three to five years, although under
their terms, their length can be extended if the district
court determines that the purposes of the decree have not
been substantially fulfilled.

The Department monitors consent decrees for their duration
to ensure that the employer is implementing them in good
faith.

14. What equal treatment protection is afforded to potential
non-minority applicants when a consent decree is in effect? Will
non-minority applicants who possess equal or better
qualifications be discriminated against? Doesn't this mean
innocent non-minority applicants pay part of the price of a
settlement?

In any case involving class-wide relief, as a matter of
policy, a "fairness hearing" is conducted before the court
to determine that the proposed .decree meets the requirements
of federal law. One of the primary purposes of the fairness
hearing is to ensure that the court hears and considers the
views of those groups and individuals who wish to challenge
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the consent decree's lawfulness and may be adversely
affected by its terms. This is one of the principal reasons
that a court -approved consent decree is required in pattern
or practice cases; an out-of-court settlement does not
permit a judicial determination of whether the proposed
remedy is fair and just to all persons whose interests may
be affected by the decree.

If an employer is using a legal selection device ( i.e. job-
related for the position in question and consistent with
business necessity) , it can continue to do so even if the
device has an adverse impact on minorities. However, if
selection devices do not accurately measure qualifications
for the position in question, use of such devices cannot be
used to draw the conclusion that any applicant is "equally
or more qualified" than another.

15. What is the Department's past record regarding the temporal
duration of consent decrees?

As noted above, most of our recently entered consent decrees
resolving pattern or practice cases today last from 3 to 5

years. In the past, consent decrees had no specific
termination date, but remained in effect until it could be
demonstrated that the purposes of the decree had been
satisfied.

16

.

What does the Department record reflect regarding the number
of individual claims for compensation under consent decrees in
disparate impact cases vs. the actual number of claims approved?

In our consent decree cases, an average of one-half of
individuals who file claims for compensation pursuant to the
terms of the decree actually receive awards of relief. This
data is based on our experiences in large pattern or
practice cases, e.g. . the State of Georgia, Mississippi
State Department of Public Welfare, the Louisiana Department
of Transportation &. Development, the Delaware Department of
Corrections and the Florida Department of Corrections.

17. In pursuing disparate impact claims in occupations requiring
a high level of skills for entry, such as police and fire
fighters, how does the Department determine the number of
eligible claimants? Are general population statistics used, or
"qualified" population statistics? ' If the latter, how is the
body of qualified people defined? Does .the Department have any
programs to help people become qualified?
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Each case requires an individualized determination of the
relevant labor market. There may be questions whether a job
in fact requires a high level of education and/or skill for
entry, or whether employees are placed in training programs
or trained on the job. As a general matter, in identifying
the relevant labor market the Department takes into account
all bona fide, nondiscriminatory qualifications necessary to
perform the job immediately upon hire. The Department uses
information sources such as census data, EEO reports or
applicant flow reports to determine the percentage of
qualified persons within the labor force and the number of
claimants potentially eligible for relief. Other standard-
setting authorities may provide helpful guidance as to
qualifications necessary for a job. Many of our consent
decrees require the employer to establish training programs
for applicants to assist in preparing them for written and
physical tests.

Claimants can receive awards of relief only if they meet all
bona-fide, non-discriminatory qualifications for the job
necessary to perform the job immediately upon hire.

18. /Why does the Department insist on court-ordered consent
decrees as opposed to some other method of compliance assurances?

We seek litigated orders or consent decrees to resolve our
cases where a pattern or practice of discrimination is
alleged to ensure both that third parties who may be
potentially adversely affected by the relief have the
opportunity to present objections to the court and that the
settlement is enforceable in court.
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February 28, 1995
Telephone • (714) 73*6311
Facsimile • (7N) 73*6758

The Honorable Edward Royce
U.S. House of Representatives
305 N. Harbor Blvd., Suite 300
Fullerton, CA 92632

Dear Representative Royce:

I am writing to you on behalf of the City of Fullerton to seek your
guidance and advice with respect to a natter involving the United
States Department of Justice. In 1992, the Department began an
investigation into the City's hiring practices. Four months ago we
received a communication that the Department concluded the City had
not hired enough minority police officers and fire fighters, and
threatened to undertake litigation unless the city entered into a
consent decree, a copy of which is enclosed for your reference.

The City in no way supports any form of discrimination, and its
hiring practices have always been based upon the most qualified
candidate. While the City does not believe it has practiced any
form of discrimination, defending itself in this matter could be
very expensive. (We were recently informed that the City of
Torrance, in defending itself against a similar charge, has ex-
pended in excess of a million dollars in attorney fees.) On the
other hand, as you can see, the consent decree itself would also be
expensive, and actually requires the City to give candidates pre-
- rence based upon their race or national origin. Among other
.iings, the City is also concerned about being compared to Los

Angeles County, and about hiring additional administrative per-
sonnel when such may not actually be necessary.

I look forward to hearing from you.

Very truly yours.

,>l^

JS : ky
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